[bookmark: _GoBack]THIS PROFESSIONAL SERVICES AGREEMENT TEMPLATE HAS PROVISIONS THAT ARE SPECIFIC TO SELF-FUNDED PLANS. SHOULD ALBUQUERQUE PUBLIC SCHOOLS ELECT A FULLY-INSURED PLAN DURING RFP 24-021CG PART A AND PART B PROCESS, SOME PROVISIONS OF THIS AGREEMENT WILL CHANGE TO REFLECT THAT FUNDING TYPE.

Agreement #

Albuquerque Public Schools Professional Services Agreement
for Administrative Services for Self-Funded Medical, Dental and Vision Plan Administration

This Professional Services Agreement hereinafter referred to as “Agreement” is entered into between Albuquerque Public Schools, hereinafter referred to as “APS” or “District”, and TYPE VENDOR NAME HERE  hereinafter referred to as “Contractor”.

NOW THEREFORE, in consideration of the mutual covenants contained herein, IT IS AGREED BETWEEN THE PARTIES:

SECTION 1: SERVICES TO BE PROVIDED

The Contractor shall provide administrative services as requested and described by the Interagency Benefits Advisory Committee (IBAC) Request for Proposal 24-021CG Part A and Part B, released October 16, 2023 and expanded in contractor’s response to RFP.

SECTION 2: DEFINITIONS

Applicable Law means the local, state, federal and/or other regulation that apply to a Party or the Plan. This Agreement shall be governed by the Laws of the State of New Mexico.

Claims Payment Account means a bank account established in the name of the Contractor for the benefit of APS. The obligation of APS is only to fund the required amount that the Contractor notifies APS is necessary to fund claims payment checks. Contractor is hereby authorized to draft against such account for the purpose of paying claims plus applicable New Mexico Gross Receipts Tax. All sums deposited in such account remain the property of APS until paid to Providers.

Effective Date means January 1, 2025.

Fee Schedule means Provider fee schedules used in connection with the Health Services provided in this Agreement.

Health Plan or Health Services means the medical, dental and/or vision plan that the Contractor is administering for APS.

Member means a person eligible for and enrolled in the Plan as an employee or dependent.
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Network Provider means any Provider for whose services the Plan is obligated to pay under the terms of the Plan and is included in Contractor’s network of Providers located at: click and type website address 

Plan means the benefit plan adopted by APS which, among other things, defines the health services available to Members and the terms under which the services are to be administered for Members. The Plan is defined in the Plan Documents.

Plan Documents means collectively the APS Employee Benefits Enrollment Guide along with the written Summary of Benefits and Summary Plan Description/Benefit Booklet/Certificate developed by Contractor and reviewed and approved by APS. Collectively these three documents outline the provisions of the Plan.

Participating Providers means providers of health care services and/or products, who/which contract directly or indirectly with Contractor to provide services and/or products to Members.

Party/Parties means APS and Contractor, each a “Party” and collectively, the “Parties”.

Plan Benefits means amounts payable under the terms of the Plan for expenses incurred by Members for services/items covered under the Plan.

Plan Year means the twelve (12) month period, beginning on the Effective Date and, thereafter, each subsequent twelve (12) month period.

Run-Out Claims means claims for Plan Benefits relating to health care services and products that are incurred but not processed prior to termination of the Agreement, termination of a Plan benefit option or termination of eligible Members, as applicable.

Provider(s) means any duly licensed physician or non-physician provider(s), including hospitals and other non-physician healthcare providers, which include Network Providers. (THIS LIST WILL VARY FOR THE DENTAL AND VISION CONTRACTS.)

Provider Contracts means contracts Contractor has with Network Providers or Providers for Health Services provided in this Agreement.

Subscriber means the Member whose employment or participation is the basis for eligibility under the Plan.

Usual and Customary Fee will be determined by the applicable formula adopted by the Contractor.

SECTION 3: COORDINATION

The Contractor shall work at the direction of Senior Director, Employee Benefits Department, who may designate Employee Benefits staff members to coordinate the work of the Contractor. Work shall be performed according to this Agreement. Contractor shall be held responsible to NOT fill requests which are clearly beyond the defined scope of this Agreement.

SECTION 4: AGREEMENT DOCUMENTS

This Agreement incorporates all the agreements, covenants, and understandings between the parties concerning the subject matter of this Agreement, and all such agreements, covenants and understandings have been merged into this written Agreement. No prior agreements, covenants or understandings, verbal or otherwise, of the parties or their agents shall be valid or enforceable unless embodied in this Agreement.

The Agreement documents which comprise the entire agreement between APS and the Contractor consist of the following:

a. This Agreement between APS and the Contractor

b. Request for Proposal 24-021CG Part A and Part B and the Contractor’s response to the RFP, both of which are incorporated herein by reference

c. Exhibit A: Monthly Reporting Package

d. Exhibit B: Quarterly Reporting Package

e. Exhibit C: Performance Guarantees – Operational and Clinical Performance Measures (Contractor to include on Exhibit C all Performance Guarantees (including any medical and clinical performance measures) presented and agreed to by APS as part of RFP 24-021CG Part A and Part B.)

f. Exhibit D: Business Associate Agreement (Contractor to attach their standard BAA for review and approval by APS)

g. Exhibit E: Fee Schedule

h. Exhibit F: Wellness Services (Contractor to include on Exhibit F all Wellness Services presented and agreed to by APS as part of RFP 24-021CG Part A and Part B.)

SECTION 5: TERM OF CONTRACT

Contractor will begin providing administrative and related services on January 1, 2025. The term of the Agreement is four (4) years, unless otherwise terminated pursuant to Section 8.c (Appropriations) or Section 20 (Termination), from January 1, 2025 through December 31, 2028.

In no event shall this Agreement exceed four (4) years in duration unless allowed by law.

SECTION 6: SCOPE OF WORK / CONTRACTOR OBLIGATIONS

a. Account Management Team. The Account Management personnel proposed by Contractor to APS are considered material to any work performed under this Agreement. Contractor has

agreed to provide APS with local and designated personnel. When Contractor has knowledge of a change in the Account Manager for the APS Plan, Contractor shall provide APS with advance notice of the change and discuss with APS the qualifications of the person being considered as the replacement for the position. Contractor shall also provide APS with advance notice, if possible, of the resignation or retirement of the Account Manager. APS reserves the right to reasonably require the replacement of an Account Manager.

b. Additional Services. APS may request, in writing, that the Contractor provide additional Member services or services for other special projects; such services or projects shall be limited in nature and duration and within the scope of work of the RFP incorporated in this Agreement by reference. If Contractor agrees to provide such services, APS and Contractor shall mutually agree on the scope of the services or project and on a cost estimate. The Contractor shall bill APS only for the actual cost of the services agreed upon. “Actual cost” as used in this paragraph is the cost to the Contractor of providing the specific service or project without any additional mark-up. In the event the additional services are requested on an on-going basis rather than a single-event basis, APS can terminate the services or project (i.e., client-specific network build-out) upon giving Contractor at least thirty (30) days prior written notice. Contractor shall be able to bill for all actual costs incurred prior to the date of termination.

c. Administrative Material. Contractor will prepare and distribute administrative manuals, if applicable, to APS for the use by APS’s staff. As needed, changes to the manual will be developed and distributed to the parties.

In addition, Contractor will prepare and distribute to Network Providers all materials necessary to enable Network Providers to participate in the Plan. As needed, changes to this material will be developed and distributed to Network Providers.

d. APS Rules and Regulations. The Contractor agrees to abide by all lawfully promulgated APS policies, procedures, rules and regulations pertaining to this Agreement provided that such policies, procedures, rules and regulations do not contradict this Agreement, or change the scope of this Agreement, and that said rules comply with other New Mexico and federal laws, and are provided to Contractor in advance of APS direction to Contractor to follow such policies, procedures, rules and regulations.

e. Claims Processing. Contractor will accept from Network Providers, other providers, and Members, claims for services provided to Members. Contractor will process and adjudicate all claims in accordance with the Plan. In accordance with its standard operating claims processing procedure, Contractor will pay provider’s valid claims using Contractor’s standard policies and Fee Schedules unless otherwise agreed to in writing between APS and Contractor.

Contractor shall identify and investigate suspected fraudulent activity by Providers and/or Members and inform APS of the findings. In the event any payment is made as a result of fraudulent activity, Contractor will provide reasonable assistance in pursuing recovery, but Contractor shall not be required to initiate court proceedings to pursue recovery nor will Contractor be required to reimburse APS unless Contractor is determined to be at fault.

Contractor shall, consistent with the current claim administration procedures and practices and the claim determination accuracy standards then applicable to its own medical plan administration business:

1. Receive claims for Plan benefits and requests for Plan services, and expeditiously review such claims and requests to determine what amount, if any, is due, payable and/or allowable with respect thereto in accordance with the terms and conditions of the Plan.

2. Disburse or provide, to the person or facility entitled thereto, benefit payments or authorization for services that it determines to be due in accordance with the provisions of the Plan.

3. Contractor agrees that the APS Plan of benefits shall be administered and adjudicated in accordance with the provision of the Plan Documents. Any exceptions, as determined by either party, will be reviewed and mutually agreed upon in writing. If no consensus is reached APS will retain the final decision-making authority.

f. Communication Materials. All hardcopy or electronic materials prepared to explain the Plan’s benefits, rules, procedures, etc., to Members must be pre-approved by APS.

APS requires the Contractor to contribute financially (subject to an annual limit mutually agreed to between Contractor and APS) toward the costs associated with the production and distribution of a comprehensive communications package designed to improve understanding of the health benefit programs, cost-containment efforts, and claims handling procedures, including:

1. Contractor will prepare a comprehensive Summary Plan Description/Benefit Booklet/Certificate, with assistance from APS, and all reasonable efforts shall be made to customize it with an easy to read format and language designed for easy reference and technical accuracy. Summary Plan Description/Benefit Booklet/Certificate must be in compliance with all applicable federal and state laws. When requested by Member, Summary Plan Description/Benefit Booklet/Certificate distribution is the responsibility of the Contractor.

2. As requested by APS, Contractor will develop an electronic presentation or webinar for use in Member education meetings to give an overview of the health benefits and services available under the Plan. The presentation will be updated annually or as needed.

3. Other informational materials, when Plan changes are introduced, or on an as needed basis, may include copy for news releases, posters, letters, identification cards, information packets, etc., as negotiated between APS and Contractor.

4. Contractor will make network provider information available via its website and, when requested by Member, will mail or email provider information directly to the Member.

APS agrees to proof and return for changes or to approve all such materials in a timely manner and in accordance with a predetermined and agreed upon production schedule. Communication materials shall include, but are not limited to copies of all announcements, Summary Plan Description/Benefit Booklet/Certificate, flyers, ID cards, informational and enrollment packets, etc., either electronically or in a printed quantity mutually agreed upon between Contractor and APS.

g. Disease Management. (Applicable as agreed during RFP process. REVISE AS APPLICABLE FOR DENTAL AND VISION PLAN CONTRACTS.) Contractor has agreed to provide a comprehensive program designed to manage specific diseases and condition-specific maladies for an additional fee as detailed in Exhibit E. Basic plan components shall be comprised of an active program of disease and case management, applicable to Contractor and any subcontractors, to include:

1. Active identification of patients with diabetes, chronic obstructive pulmonary disease (COPD), coronary artery disease (CAD), asthma, lower back pain, cancer, congestive heart failure, behavioral health, and substance abuse diagnosis and treatment. Multiple data sources will be used including pharmacy claims, medical claims, dental and/or vision claims (as applicable and available), outside contractors, health risk assessments, case management information, as well as information on chronic illnesses. APS will ensure the appropriate information is available from the pharmacy benefit manager, and from the dental and/or vision contractors. The goal is for the information from these multiple sources to be combined into a single data central system so Contractor staff who work with the Member/patient understands the full situation and work with providers and/or Members as appropriate.

2. Contractor shall be required to measure the progress of each Member related to all specific illnesses. This includes clinical results, patient satisfaction, functional status, as well as HEDIS scores, as appropriate. In addition, summary results and percentage enrollment for each illness should be reported to APS no less than quarterly, and within 45 days of the end of the quarter.

3. Contractor shall establish a disease management outreach program to their network physician community, including independent physicians. Contractor will work with providers as appropriate to create engagement, outcomes and patient satisfaction.

h. Eligibility. Contractor will maintain current eligibility data for all Members enrolled in the Plan. In the event there is an immediate need to provide health care benefits for a new Member, Contractor shall contact APS for eligibility verification, or APS shall contact Contractor. APS will provide Contractor with necessary enrollment information to enter and enroll Members. APS will enter new Members into APS’s eligibility system concurrently with notification to Contractor. Enrollment, eligibility, effective dates, continuation and other administrative rules for all Members are subject to the rules and regulations of APS and APS retains the responsibility and authority for eligibility determinations.

i. Fee Schedule. Contractor has developed and will continuously maintain fee schedules (“Fee Schedules”) applicable to Network Providers who provide health care services to Contractor’s APS Members. The Fee Schedules will be reviewed periodically by Contractor and updated as necessary. Contractor may modify any Fee Schedule applicable to the Plan. At least 90 days prior to any change in Provider Fee Schedules that will have a material impact on claims paid under the Plan, or as soon as reasonably practicable, Contractor will provide written notice to APS of an anticipated change(s) in Provider Fee Schedule(s).

j. Identification Card. Contractor will issue Member identification cards, which must be pre- approved by APS, for use in connection with the Plan. Unless agreed by APS, Members must be issued hardcopy cards, not electronic versions. Contractor will assign an individual Member number to each Subscriber or Member with the appropriate identification number appearing on the card. If required by federal regulation or requested by APS, the identification card may contain copay, coinsurance, deductible and out-of-pocket maximum information, as well as the APS logo.

k. Initial Provider Network. Contractor has contracted or will contract with qualified, licensed and credentialed physician providers and non-physician providers to provide health services to Members of APS in accordance with the provisions of the New Mexico Patient Protection Act. Following the approval by Contractor and APS of the annual APS Summary of Benefits, these Network Providers will be available to provide health services to Members in accordance with the APS plan design.

l. Licensing. Contractor will make application for, obtain and continuously maintain in good standing all licenses and permits necessary to enable it to perform its obligations under this Agreement in the State of New Mexico.

m. Contractor Eligibility. A Contractor that has either been debarred or suspended pursuant to the requirements of 13-1-177 through 13-1-180, and 13-4-11 through 13-4-17 NMSA 1978 as amended, shall not be permitted to do business with APS and shall not be considered for a Professional Service Agreement during the period for which it is debarred or suspended.

n. Meetings. Contractor will conduct Member plan information meetings or webinars, upon request, in locations identified by APS to familiarize Members with the offered benefits and services.

A condition of this Agreement is attendance by the Contractor from time to time and as requested, at APS Board, IBAC and/or Legislative meetings, as well as informational meetings that pertain to APS benefit matters. Contractor agrees to attend at a minimum:

1. Monthly Interagency Benefits Advisory Committee (IBAC) meetings

2. Quarterly wellness ambassador meetings

3. Administrators conferences and/or annual benefits staff training sessions, as requested by APS

4. Annual open/switch enrollment and wellness fair participation

No Contractor representative may contact Members directly or participate in meetings to market any other Contractor products without permission of APS.

Contractor will provide experience, financial and data management reports detailing enrollment, paid claim data, and other information as illustrated in the attached Exhibits A and B. As requested by APS, Contractor shall make presentations to the APS Board of Education regarding the status of the health benefit program.

o. Member Services. Contractor will respond to inquiries from Members regarding the Plan and the services of providers. Contractor will respond to benefit questions. All such responses will be consistent with either (a) the written plan design and administrative procedures in place as of the effective date of the Plan, or (b) the Contractor’s standard operating procedures for services as agreed to by APS. To the extent that Contractor is unable to respond to the inquiry, Contractor will direct the inquiry to APS. Contractor agrees that all verbal communications between APS Members and Member Services will be performed in the United States. Contractor agrees that the Member Services primary call center will be in Albuquerque, New Mexico and will be designated as primary to APS. Member service metrics will be maintained by the Contractor and reported on a quarterly basis, including any performance guarantees.

p. Network Provider Directories. Contractor will make Network Provider directories available via the Internet through the Contractor’s website and when requested, the APS website through links. Contractor will be responsible for distribution of paper copies of Network Provider directories when requested by Members.

q. Network Provider Management. Prior to contracting with a physician provider or non- physician provider, Contractor will use reasonable diligence to ensure that physician providers or non-physician providers satisfy and meet criteria and qualifications established by the Contractor as illustrated in the Contractor’s response to the IBAC’s RFP. During the term of this Agreement, Contractor will administer a re-credentialing program designed to periodically re-examine each Network Provider’s satisfaction of criteria and qualifications established by the Contractor as illustrated in the Contractor’s response to the IBAC’s RFP and industry standards.

Contractor is hereby authorized, without the consent of APS, to add and/or delete the names of contracted Network Providers. Significant additions and/or deletions (“significant” defined as
+/- 10 %) will be shared by Contractor with APS as quickly as possible. Contractor agrees that it will use its best efforts not to delete the names of providers to the extent that the deletion materially alters the availability of services to Members, unless the Contractor has received the prior written consent of APS. No deletion of a Network Provider will be construed to adversely reflect upon the quality or qualifications of that provider. Contractor agrees to add or delete Network Providers specifically requested by APS. Additions are subject to credentialing and quality requirements and acceptance of market rates.

In addition to ongoing Network Provider communication, Contractor will prepare and distribute to Network Providers all communications and materials necessary to enable Network

Providers to participate in the Plan. As needed, changes to this material will be developed and distributed to network providers by the Contractor.

r. Network Provider Maintenance. It is the intent of APS that continued and adequate access to providers over the contract period is the responsibility of the Contractor. The following subparagraphs identify the circumstances in which communication regarding provider networks is required and where, in particular instances, prior approval of APS will be sought before network changes are formalized and reported to APS Members.

s. Routine Changes. Contractor is hereby authorized, without the consent of APS, to add and/or delete the names of Network Providers. Routine network changes include, but are not limited to:

1. additions resulting from new providers moving into the service area,

2. existing providers leaving the service area,

3. individual provider retirement, and

4. individual provider death.

t. Performance Guarantees. Contractor shall comply with the terms and conditions of the Performance Guarantees attached as Exhibit C. In the event that the Contractor fails to obtain the results described in Exhibit C, APS may provide written notice to the Contractor of the default and specify a reasonable period of time in which the Contractor shall advise APS of specific steps that it will take to achieve these guaranteed results in the future, and the timetable for implementation. Nothing in this Agreement or in the provisions of Exhibit C shall be construed as liquidated damages clause.

u. Prescription Drug and Oher Claims Data Interface and Implementation. (Revise as applicable to each plan type.) APS continues to contract for prescription drug services through a third-party pharmacy benefit manager (PBM). Contractor agrees, contingent upon the full cooperation from APS’s pharmacy benefits manager, to coordinate and perform ongoing interface services as requested by APS. APS will ensure that any agreements required for such services are signed by its current PBM before Contractor is required to perform the interface services.

In the event APS elects to transition to a different third-party PBM, Contractor agrees to assist in the transition and continue to provide full cooperation to ensure that the services are fulfilled. The Contractor shall assess the scope of the project to transition to a new PBM and shall notify APS of any concerns related to the transition.

Contractor also agrees, contingent upon the full cooperation from APS’s dental plan, vision plan or other benefits contractor(s), to coordinate and perform ongoing claims data interface services as requested by APS. APS will ensure that any agreements required for such services are signed by its current dental, vision or other benefits contractor(s) before Contractor is required to perform the interface services.

In the event APS elects to transition to a different dental, vision or other benefits contractor(s), Contractor agrees to assist in the transition and continue to provide full cooperation to ensure that the services are fulfilled. The Contractor shall assess the scope of the project to transition to a new benefits manager(s) and shall notify APS of any concerns related to the transition.

v. Reconciliation/Discrepancy File. Contractor agrees to submit a reconciliation/discrepancy file to APS within five (5) working days of receipt of the weekly eligibility file. The file must contain records of any Members that Contractor is unable to reconcile with previous APS eligibility housed in their system, and must be in the format mutually agreed upon.

w. Utilization Review. Contractor will perform the pre-certification and utilization review services to the extent such services are required and consistent with the Plan and Contractor’s policies unless otherwise agreed to with APS.

x. Reports and General Data Transfer Requirements. Contractor will provide reports requested by APS, including those identified in Exhibits A and B. As requested by APS, Contractor shall add or discontinue reports shown in Exhibits A and B. The parties will agree upon any adjustment necessary to the current Fee Schedule, as illustrated in Exhibit E or any other appropriate charge or credit relevant to the change in required reporting.

Within forty-five (45) days following the end of each quarter, Contractor will provide quarterly electronic claim files in a mutually agreed upon format. If files are available or become available on a monthly basis, electronic files will be sent monthly. Files will be sent to APS, or if directed by APS, will be sent to our authorized representative. APS will ensure any agreements required by Contractor for such data transfer are signed by their authorized representative and APS, if applicable. Contractor will provide assistance in converting the data, including, but not limited to, tape production schedule, identification and interpretation of data fields, resolution of tape errors, etc., without additional charge to APS.

Contractor understands that APS utilizes a data warehouse solution. Contractor further agrees that they will cooperate to facilitate the provision of data that will populate the data warehouse. APS will cooperate with Contractor in obtaining the appropriate agreements with any third-party and/or APS for such data warehouse solution.

Upon the termination of this Agreement, in a mutually agreed upon format the Contractor will return to APS or its duly authorized representatives all copies of records received by the Contractor in performing its duties under this Agreement, including, but not by way of limitation, financial records, employee records, all records relating to claims filed, processed, and paid. Nothing produced by the Contractor solely in performance of its work under this Agreement shall be the subject of an application for copyright by or on behalf of the Contractor Files related to the relationship between the parties or other documents or materials not specifically prepared on behalf of the Plan shall remain the property of the Contractor.

y. Stop-Loss. Contractor will provide monthly large claimant reports, and claim data for claimants in excess of fifty percent (50%) of the stop loss attachment point as requested by APS consultant and/or stop loss carrier.

z. Federal and State Compliance. Contractor will administer the Plan consistent with and in compliance with the following requirements as applicable to the APS Plan:

1. Claims and Appeals Procedures as required under New Mexico Office of the Superintendent of Insurance, and/or the Department of Labor regulations section 2560.503-1 to the extent Contractor has responsibility for determining claims and/or appeals.

2. Health Status Discrimination rules prohibiting discrimination based on health status under Department of Labor regulations section 2590.702.

3. Data Transmission provisions of state law and the Health Insurance Portability and Accountability Act (HIPAA) (45 CFS Parts 160 & 162) regarding the transmission of health information, both in Contractor’s capacity as an insurer and, if applicable, as a provider.

4. Employer Data Transmissions will be accepted from APS (e.g., enrollment, disenrollment, ASO payment transmissions) in a format agreed to between APS and Contractor, and in compliance with the current HIPAA data transmission requirements, and such requirements as may be revised during the term of the Agreement.

5. Privacy and Security provisions of state law and HIPAA (45 CFR Parts 160 & 162) regarding the privacy and security of protected health information, in Contractor’s capacity as a Business Associate, and, if applicable, as a Provider. Contractor is a Business Associate of APS; therefore a Business Associate Agreement between Contractor and APS is attached as Exhibit D. The terms of the Business Associate Agreement shall survive termination of this Agreement.

6. Data Bank Reporting. Contractor will report “final adverse actions” occurring after August 21, 1996, and into the future, to the federal Healthcare Integrity and Protection Data Bank (HIPDB).

7. Any other applicable requirements of local, state or federal law imposed on the Contractor in Contractor’s status as claims administrator under the health benefits plan.

aa. Wellness Program. (As applicable) Contractor shall provide APS the wellness services described in Exhibit F.

SECTION 7: SCOPE OF WORK / APS OBLIGATIONS

a. Administrative Policies. APS shall provide Contractor with accurate and complete Plan requirements and amendments thereto, including, but not limited to, any written summaries, policies, interpretations, rules, practices, or procedures which are necessary for the performance of Contractor’s responsibilities under this Agreement. The Plan includes rules of eligibility, definitions of covered services, exclusions and limitations, copayments/coinsurance, prior

authorization requirements, concurrent review requirements, and all general policies regarding the administration of the Plan (collectively the Summary of Benefits, the Summary Plan Description/Benefits Booklet/Certificate and the APS Employee Benefits Enrollment Guide.)

APS will submit any proposed future modifications to the plan design or Summary of Benefits to Contractor. Within ten (10) business days of the date any modification is submitted to the Contractor, the Contractor will review the modifications and verify the Contractor’s ability to administer the benefit modification.

b. Eligibility. APS will provide Contractor with eligibility data on a weekly basis through electronic full file replacement utilizing HIPAA 834 standard format. Contractor shall be entitled to conclusively rely on the most recent 834 file to verify eligibility, and APS shall pay for all Covered Services provided to persons shown as Members on such file. APS will verify the eligibility status of Members within one APS business day of the request of the Contractor.

c. Eligibility Determinations and Plan Designs. APS retains the responsibility and authority for eligibility determinations and benefit plan designs. With regard to benefit claims and disputes:

1. The Contractor is responsible for making initial benefit claims decisions and for conducting internal reviews requested by the Member. Upon request of APS, Contractor will provide the information relating to the claim and an explanation of the basis of the Contractor’s decisions.

2. APS members may contact the Office of the Superintendent of Insurance to request an external review of an adverse benefit determination by an independent review organization (IRO).

3. An APS member who is dissatisfied with a denial of benefits by the IRO may request a hearing from the Office of the Superintendent of Insurance. Albuquerque Public Schools will be responsible for paying for all costs associated with the hearing.

d. Employee Contribution Funding and Pricing. APS will establish the initial contribution funding of the health plans based on the current claims experience adjusted for trend and margin. New contribution funding may be determined annually by APS.

SECTION 8: OTHER CONTRACTED OBLIGATIONS OF THE PARTIES

a. Payment and invoicing

1. Administrative Fees

Contractor shall be paid monthly Administrative Services Only (“ASO”) fees on a per enrolled Member Per Month (PMPM) or per Employee Per Month (PEPM) basis as outlined in Exhibit E: Fee Schedule which mirrors the Pricing Proposal which was part of the Contractors response to RFP 24-021CG Part A and Part B.

i. The Administrative Fee for the term of the contract shown in Exhibit E includes the following Products and Services (Applicable as agreed during RFP process):

a) Implementation
b) Information Technology and data security
c) Regulatory compliance
d) Network access, maintenance, and credentialing
e) Enrollment via 834 eligibility files and reconciliation thereof
f) Custom ID cards (hardcopy unless electronic or app-based cards agreed to by APS)
g) Postage
h) Member services
i) Nurse Advise line access
j) Integration with the carve-out PBM and integration with dental, vision or other benefits contractors as requested by APS
k) Prior authorization services
l) Claims administration
m) Claim forms
n) Utilization management
o) Catastrophic case management
p) Creation and electronic copies of Summary of Benefits, Summary of Benefits and Coverage, Summary Plan Description/Benefit Booklets/Certificates or other materials for communicating the Plan provisions to enrolled Members. Mailing of hardcopies to individual Members who request that service.
q) Explanation of Benefits (EOBs)
r) HIPAA certificates, security, and compliance
s) Integration with a carve-out Stop Loss vendor
t) Subrogation
u) Banking/financial services
v) Check stock
w) Account management
x) Long distance phone calls
y) Meeting attendance
z) Standard reporting
aa) Ad hoc reporting
ab) Preparation of information required for federal disclosure forms
ac) Value Based Services

2. Services Not Included in the Administrative Fee

i. Contractor shall list any services that were included in their RFP response that were elected by APS but are not included in the ASO fee. All fees for these services are to be shown in Exhibit E.

ii. For instance (Applicable as agreed during RFP process:

a) Contractor shall be paid a monthly ASO Fee for Disease Management
b) The Disease Management Program must include the core package of Disease Management Conditions to include (Applicable as agreed during RFP process:
1) Diabetes
2) COPD
3) Asthma
4) CAD
5) Chronic Back and
6) Depression.

iii. Contractor shall be paid a monthly ASO fee for Value Based Services
(Contractor to list agreed upon services and fees)

iv. Contractor shall be paid a monthly ASO fee for Wellness Services (which are to be outlined in Exhibit F)

v. Contractor will retain number  percent of subrogation recoveries

vi. Contractor will bill APS $ number  for ACA appeals handled by an independent review organization (IRO)

vii. Contractor will retain number  percent of recoveries related to the Abuse/Fraud Management Recovery Program

viii. Contractor will retain number  percent of savings related to Hospital/Provider Bill Audit Program

3. If, during the term of this Agreement, any new tax is imposed upon Contractor by any government agency, the Parties agree to amend this Agreement to provide that Contractor will be compensated for the associated increase in taxes. This includes taxes on the amount of administrative services fees and/or claims fees payable under this Agreement or on the number of persons covered under this Agreement. APS agrees to the associated increase in taxes and the change will be effective as of the date defined under the applicable tax law.

4. For any Additional Services approved by APS pursuant to the RFP process, Contractor on a monthly basis will bill only for the actual costs. APS is responsible for the payment of such actual costs billed by the Contractor. These amounts shall be separate from, and in addition to, the administrative fees set out in Exhibit E.

5. All payment for Administrative Services under this Agreement are subject to the following provisions.

i. Acceptance - In accordance with NMSA 1978, § 13-1-158, APS shall determine if the administrative services provided meet specifications. No payment shall be made for any administrative services until the services have been accepted by APS. Unless otherwise agreed upon between APS and the Contractor, within fifteen (15) days from the date APS receives written notice from the Contractor that payment is requested for administrative services, APS shall issue a written certification of complete or partial acceptance or rejection of the administrative services. Unless APS gives notice of rejection within the specified time period, the administrative services will be deemed to have been accepted.

ii. Payment of Invoice - Upon acceptance that the administrative services have been received and accepted, payment shall be tendered to the Contractor within thirty (30) days after the date of invoice. After the thirtieth day from the date that written certification of acceptance is issued, late payment charges shall be paid on the unpaid balance due on this Agreement to the Contractor at the rate of 1.5 % per month. Contractor may submit invoices for payment no more frequently than monthly. Payment will be made to the Contractor's designated mailing address or bank account.

iii. Late Charges - If APS fails to pay as required above, the Contractor may assess a late fee on the unpaid balance of more than 60 days. Late fees will be assessed at a periodic (monthly) rate of 1.5% and the corresponding Annual Percentage Rate will be 18%.

iv. APS cannot pay ASO fees in advance. The Contractor must, therefore, accept payment in arrears. APS shall remit all administrative fees to the Contractor in accordance with Section 13-1-28 through 13-1-199 NMSA 1978 of the New Mexico Procurement Code.

b. Funding and payment of APS claims

1. APS will fund, by ACH or wire transfer, amounts sufficient to fund the weekly claims run through the Contractor’s designated Claim Payment Account. Contractor shall give weekly notice to APS of the amounts required to be transferred to Contractor’s Claim Payment Account to fund checks issued during the prior week. APS will appropriately fund the Claims Payment Account within three (3) APS business days after notification from the Contractor.

2. Contractor shall issue checks from Contractor’s Claims Payments Account to pay benefits in the amount the Contractor determines to be proper under the APS Member’s Plan.

3. In the event Contractor pays any person or facility less than the amount to which that person is entitled under the Plan, Contractor will promptly pay the person or facility the amount of the underpayment and adjust the underpayment by including the

additional amount in the following weeks’ claims payment request. In the event Contractor overpays any person or facility entitled to benefits under the Plan, or pays benefits to any person or facility not entitled to them, Contractor shall take all reasonable steps to recover the overpayment under Contractor’s standard claims procedures, except that Contractor shall not be required to initiate court proceedings to recover an overpayment. Contractor shall promptly notify APS if it is unsuccessful in recovering any overpayment.

4. Following termination of this Agreement, APS will either direct Contractor to continue to pay claims under the run-out provisions outlined in the Termination section, or APS shall remain solely responsible for payment of all Plan benefits due any Provider or entity for services rendered prior to termination.

5. Should APS fail to make a timely deposit into Claims Payments Account and in the event, Contractor elects to pay for unfunded claims, interest of one and one-half percent per month shall be charged on unpaid amounts in accordance with the New Mexico Procurement Code.

c. Appropriations

The terms of this Agreement are contingent upon sufficient appropriations and authorization being made by the Legislature of New Mexico and the governing body of APS. If the Legislature or APS does not make sufficient appropriations and authorization, this Agreement shall, notwithstanding any other provisions herein, terminate upon written notice of either party to the other party. If APS proposes an amendment to the Agreement to unilaterally reduce funding, the Contractor shall have the option to terminate the Agreement or to agree to the reduced funding, within thirty (30) days of receipt of the proposed amendment. Notwithstanding anything else in this Agreement, the Contractor is entitled to payment for services rendered pursuant to this Agreement.

SECTION 9: ENROLLMENT

a. Enrollment, eligibility, effective dates, termination, continuation of coverage and other administrative rules for all Members are subject to applicable federal and state rules and regulations as well as rules determined by APS. These rules and regulations are detailed in the Summary Plan Description/Benefit Booklet/Certificate and the APS Employee Benefits Enrollment Guide.

b. APS may make retroactive adjustments to administrative fee calculations based on APS’s enrollment because of changes that occur during any month. Contractor agrees to administer retroactive additions or deletions for APS Members for a period of not more than 90 days prior to the date on which Contractor receives notice of such approved retroactive change to the eligibility records, unless prohibited by applicable insurance regulation or Contractor’s provider agreements. This time limit shall not apply to the deletion for a deceased member. On a case-by-case basis, the parties may mutually agree on a longer period of time.

c. Notice of any retroactive terminations prohibited by regulations or Contractor’s provider agreements shall be communicated to APS by the Contractor as soon as possible. Appropriate adjustments to APS administrative fees will stem from eligibility 834 File transmissions and be reflected on the billing statement submitted to APS by the Contractor. Administrative fees shall be returned by Contractor to APS for any APS Member who has terminated coverage. Contractor will make every attempt to recover any paid claims paid to Contractor’s network providers for terminated APS Members. If attempts fail, Contractor shall notify APS to determine next steps. No additional fees shall be payable for these collection attempts.

d. Administration of Coverage Discontinuance and Replacement: To the extent applicable, as part of administrative services provided under this Agreement, Contractor shall administer group coverage discontinuance and replacement consistent with Title 13, Chapter 10, Part 5 of the New Mexico Administrative Code governing Group Coverage Discontinuance and Replacement.

Continuance of Coverage: APS will internally perform administrative services required by the federally mandated continuation provisions for Health Services coverage. Subsequent to APS providing Members with the initial continuation notice, the Summary Plan Description/Benefit Booklet/Certificate and/or the APS Employee Benefits Enrollment Guide will contain current continuation of coverage provisions, to include the appropriate language regarding rights to continuation coverage and integration with the Family and Medical Leave Act. Further, APS will determine all eligibility, and manage enrollment, disenrollment, and COBRA obligations. APS shall be solely responsible for identifying persons entitled to COBRA continuation benefits. Persons availing themselves of continuation benefits through enrollment in the Plan shall be considered and treated by Contractor in a manner consistent with treatment of active employees of APS. Covered individuals are subject to the provisions of the Plan. Contractor shall assume no obligation with respect to such persons that is different from or in addition to its obligation to non- COBRA Plan Members.

e. Coordination of Benefits (COB): Contractor shall provide a coordination of benefits provision applicable to the Plan. This provision shall include coordination of benefits with group policies issued by any other company that provides coverage to a Member. COB provisions must be in compliance with state and/or federal regulations.


SECTION 10: ASSIGNMENT AND SUBCONTRACTING

The Contractor shall not assign or transfer any administrative duties or substantial interest in this Agreement nor shall the Contractor subcontract any portion of the services to be performed solely for APS under the contract, except with respect to Contractor’s affiliates, subsidiaries or Network Providers, without the prior written approval of APS, which approval shall not be unreasonably withheld. No subcontract shall relieve Contractor from its obligations and liabilities under this Agreement, nor shall any subcontract obligate direct payment from APS. Contractor must obtain APS approval, which approval shall not be unreasonably withheld, before entering into new subcontracts providing services to be performed solely for APS affecting this Agreement

SECTION 11: WAIVER

A waiver of any breach of this Agreement, or any of the terms or conditions thereof, shall not be deemed to be a waiver of any other term or of any subsequent or prior breach; nor shall any waiver be valid, alleged or binding unless the same shall be in writing and signed by the party alleged to have granted the waiver.

SECTION 12: CONTEMPORANEOUS EMPLOYMENT PROHIBITED

It is unlawful for any public official or employee who is participating, directly or indirectly, in the procurement process to become or to be, while such an official or employee, the employee of any person or business contracting with APS.

SECTION 13: COVENANT AGAINST CONTINGENT FEES

Contractor agrees that no person or agency has been employed or retained to solicit or secure this Agreement upon an agreement or understanding for a commission, percentage, brokerage or contingent fee, except bona fide employees of the Contractor. For breach of this covenant, APS may terminate this Agreement without liability, or APS may otherwise recover the full amount of such commission, percentage, brokerage, or contingent fee from Contractor.

SECTION 14: AUDIT

It shall be the understanding of the Contractor and APS that all work performed under the provisions of the contract, as well as its exhibits, attachments, and amendments are subject to full end-to-end audit by APS, in accordance with state and federal law, with no exceptions. Contractor acknowledges that APS is a public entity and its operations are subject to review pursuant to the New Mexico Audit Act §§ 12-6-1 et.seq. Contractor acknowledges that audits and financial reviews may be conducted by APS personnel or a third party under agreement with APS. By entering into this Agreement, Contractor acknowledges the right of APS, at reasonable intervals, and upon execution of confidentiality agreements and non-disclosure agreements to the extent allowed by the Inspection of Public Records Act (NMSA § 14-2-1 et seq.), to fully examine and audit all records, including records containing proprietary information, and specifically including provider Fee Schedules, within the possession or control of the Contractor which in any way pertains to APS benefit programs. APS may not copy nor retain any proprietary information, and any review of such documents will occur at the Contractor’s place of business, or electronically/virtually according to the Contractor’s standard electronic audit methodology. Upon receipt of a written audit request from APS or its duly authorized representatives, and execution of confidentiality agreements and non-disclosure agreements to the extent allowed by the Inspection of Public Records Act (NMSA § 14-2-1 et seq.), Contractor agrees to fully disclose, identify and make available to APS, in accordance with state and federal law and in a timely manner, all records (including records containing proprietary information and provider Fee Schedules) within the Contractor’s possession or control which in any way pertain to APS’s audit request.

The Contractor shall maintain and make available all records relating to this Agreement and its attachments, exhibits and amendments at least through the term of this Agreement and for five (5)

calendar years after the final termination of this Agreement. The records shall be made available to APS or its duly authorized representatives at the business location of the Contractor nearest to APS’s administrative offices during regular business hours, or electronically/virtually according to the Contractor’s standard electronic audit methodology.

The Contractor and APS will mutually agree upon the relevance of the records to be inspected. APS shall have the right to audit charges both before and after payment. Payment under this Agreement shall not foreclose the right of APS to recover overpayments, illegal payments or both. The Contractor acknowledges that time is of the essence with respect to identifying, disclosing and making available records that respond to the APS audit request. The Contractor agrees to cooperate with APS’s right to audit.

APS or its designated representative shall report, in writing, the results of the audit to Contractor within ninety (90) calendar days of the audit.

To the extent permitted by the Inspection of Public Records Act, APS will keep confidential information and proprietary information confidential and will use confidential information and proprietary information solely for the purpose of administering the Plan or as otherwise required by law. To the extent, if any, that APS is required under the New Mexico Inspections of Public Records Act or other Applicable Law to disclose Contractor’s confidential and/or proprietary information, APS shall provide Contractor with timely notice of the request for this information and, shall provide Contractor with an opportunity to seek protection of the information it deems proprietary, confidential and/or trade secret subject to the time limits set forth in IPRA or other Applicable Law. If Contractor fails to respond to APS timely in accordance with APS’ notice of the request, APS shall have no obligation to consider Contractor’s request for protection of such information. If compliance with Contractor’s request results in APS incurring costs, including attorney’s fees and damages, Contractor will reimburse APS for all such costs incurred.

Contractor reserves the right to require APS’ duly authorized representatives to sign a confidentiality agreement prior to Contractor disclosing any records or information required in this section, provided that such confidentiality agreement is made subject to IPRA or other Applicable Law.

All Claim determination records, excluding any and all of the confidential information and proprietary information of Contractor, other Contractor affiliated companies, subsidiaries, or vendors, in the possession of Contractor are and shall remain the property of APS upon termination of this Agreement. Contractor shall return a copy of such property upon request in a form as agreed upon by the parties with the cost of preparing such property for transmittal to be borne by APS. All such claim records shall be retained by Contractor until Contractor receives a request from APS for transmittal or for a period of eleven (11) years from the date of a claim’s adjudication, whichever occurs first.

SECTION 15: EXTENSION

Subject to the provisions of the New Mexico Procurement Code, APS reserves the right to negotiate a partial year extension to facilitate a renewal of this Agreement or to change the Plan year.

SECTION 16: RATE AND COVERAGE ADJUSTMENTS

Contractor shall guarantee all administrative fees for the four years of this Agreement subject to the terms of the Pricing Proposal which was part of the Contractor’s response to RFP 24-021CG Part A and Part B. If, during the term of this Agreement, there are material changes to the scope of services related to this Agreement due to state or federal regulatory changes, the Contractor will be permitted to propose a change in administrative fees. Such proposal will be subject to APS approval and sufficient appropriations.

It is intended that no changes will be implemented at any time other than the Agreement’s anniversary date (January 1). Changes would include changes in benefits and administrative procedures, except as may be required by law or regulation. In the event changes in any of these areas are expected, these changes must be presented to the other party as soon as possible, or no less than 90 calendar days prior to the change. Changes that will have a material impact on Members or APS must be agreed upon, in writing, prior to implementing such change. If a change is initiated by Contractor and approved by APS, written notice must be provided in a timely fashion to all Members and affected Network Providers.

It is in the interest of the Members, APS, and the Contractor that there is some flexibility in this area. At APS’s discretion, re-bidding to accomplish such adjustments will not be required under the following circumstances:

a. An administrative fee reduction with no change in coverage or services may be implemented (if mutually agreed upon) at any time.

b. Improved technology may be added at any time when there is no increase in the administrative fees for such changes and the change will not create additional or increased claim costs, and the type or types of additional coverage do not substantially change the scope of the original procurement.

c. Additions to or decreases in benefit coverages which are needed to implement cost containment features, due to APS budget restraints or due to Members’ needs, if the net cost for all such changes in any one year does not exceed between 10% below or above the total expected Plan funding.

d. A change to the funding arrangement may be negotiated prior to Plan renewal upon mutual agreement of the parties.

SECTION 17: AMENDMENTS

This Agreement shall not be altered, changed, or amended except by written instrument signed by both parties.

SECTION 18: ASSIGNMENTS

Neither Party may assign any right, interest, or obligation hereunder without the express written consent of the other Party; provided, however that Contractor may assign any right, interest, or responsibility under this Agreement to its affiliates and/or subcontract specific obligations under this Agreement provided that Contractor shall not be relived of its obligations under this Agreement when doing so.

SECTION 19: PROCUREMENT CODE

The Procurement Code, Sections 13-1-28 through 13-1-199 NMSA 1978, imposes civil and misdemeanor criminal penalties for its violation. In addition, the New Mexico criminal statutes impose felony penalties for bribes, gratuities, and kickbacks.

SECTION 20: TERMINATION

a.  Grounds. APS 
 1.  For Convenience 
a.     Upon ninety (90) days written notice to Contractor, APS may without cause and without prejudice to any other right or remedy of APS, elect to terminate the contract. 
b.     In such case, Contractor shall be paid (without duplication of any items):
i.    For completed and acceptable work executed in accordance with the contract documents   prior to the effective date of termination. 
ii.   For expenses sustained prior to the effective date of termination in performing services and furnishing labor, materials or equipment as required by the contract document in connection with uncompleted work.
c.     Contractor shall not be paid on account of loss of anticipated profits or revenue or other  economic loss arising out of or resulting from such termination.
b. Notice; Opportunity to Cure.
a. Termination by APS:
i. Except as otherwise provided in Paragraph ii below and Section 8.c, APS shall give Contractor written notice of termination at least ninety (90) days prior to the intended date of termination. If termination is for cause, notice shall: (i) identify all the Contractor’s material breaches of this Agreement upon which the termination is based and (ii) state what the Contractor must do to cure such material breaches. APS’s notice of termination shall only be effective if: (x) the Contractor does not cure all material breaches within the first thirty (30) days of the ninety (90) day notice period; or (y) in the case of material breaches that cannot be cured within the first thirty (30) days of the ninety (90) day notice period, the Contractor does not, within those first thirty (30) days, notify APS of its intent to cure and begin with due diligence to cure the material breach.

ii. Notwithstanding the foregoing, this Agreement may be terminated immediately upon written notice to the Contractor (i) for Contractor’s persistent failure to perform the work in accordance with the Scope of Work and/or contract documents; (ii) Contractor’s violation in any substantial way of any provisions of this contract; (iii) the Contractor becomes unable to perform the services contracted for, as reasonably determined by APS; (iv) if, during the term of this Agreement, the Contractor is suspended or debarred by the State Purchasing Agent; or (v) this Agreement is terminated pursuant to the Appropriations section of this Agreement.

iii. If any one of the events identified above occur, APS may terminate the services of Contractor and take possession of the work. Contractor shall not be paid for loss of anticipated revenue or other economic loss arising out of or resulting from such termination.

b. Termination by Contractor:

i. Contractor shall give APS one-hundred eighty (180) days’ notice of termination if termination is for other than cause.

ii. If Contractor terminates for cause due to a new law or governmental action which prohibits performance of the activities required by this Agreement, Contractor shall notify APS immediately upon receiving notification of any such new law or governmental action; included in the notification will be the effective date of such law or governmental action.

iii. Notwithstanding subsections iv. and v. below, if Contractor terminates for cause due to breach by APS, Contractor shall give APS written notice of termination at least ninety (90) days prior to the intended date of termination, which notice shall (i) identify all APS material breaches of this Agreement upon which the termination is based and (ii) in the case of material breaches that cannot be cured within the first thirty (30) days of the ninety (90) day notice period, APS must notify the Contractor of its intent to cure and begin due diligence to cure the material breach, within those first thirty (30) days.

iv. If the cause is APS’s failure to make claim payment reimbursements as required by this Agreement and as defined in Section 8, Contractor may terminate this Agreement on the date which is two (2) Albuquerque Public School business days after receipt by APS of Contractor’s written notice provided that Contractor provides APS an opportunity to fund within two (2) Albuquerque Public School’s business days of such notice and APS fails to fund within such two (2) Albuquerque Public School’s business day period.

v. If the cause is APS’s failure to pay any other charges identified in this Agreement when due and as defined in Section 8, Contractor may terminate this Agreement on the date which is fifteen (15) Albuquerque Public School’s business days after receipt by APS of Contractor’s written notice provided that Contractor provides APS an opportunity to pay the charges within fifteen (15) business days and APS fails to pay the charges with such fifteen (15) business day period.

c. Liability Upon Termination. Except as otherwise expressly allowed or provided under this Agreement, APS’s sole liability upon termination shall be to pay for acceptable work performed prior to the effective date of termination; provided, however, that a notice of termination shall not nullify or otherwise affect either party’s liability for pre-termination defaults under or breaches of

this Agreement. THIS PROVISION IS NOT EXCLUSIVE AND DOES NOT WAIVE EITHER PARTY’S OTHER LEGAL RIGHTS AND REMEDIES THEN EXISTING OR WHICH MAY THEREAFTER ACCRUE CAUSED BY THE PARTY’S DEFAULT/BREACH OF THIS
AGREEMENT. Any retention or payment of moneys due the Contractor by APS will not release the Contractor from liability.

d. Obligations Following Termination.

a. Following termination of this Agreement, if directed by APS, Contractor shall continue to process and pay claims and bill APS for claims for Covered Services rendered to Members that were incurred while this Agreement was in effect. APS shall remain responsible for payment of all Plan benefits due any provider or person for services rendered prior to termination. The Run-Out Period shall be twelve (12) months (for medical plan administrators) or six (6) months (for dental and vision plan administrators), or as otherwise required by applicable law, or as requested by APS and agreed to by Contractor.

b. In event of termination, APS will give notice to all Members of the termination.

SECTION 21: FORCE MAJEURE

Except for payment of sums due, neither party shall be liable to the other nor deemed in default under this Agreement if and to the extent that such party’s performance of this Agreement is prevented by reason of force majeure. The term “force majeure” means an occurrence that is beyond the control of the party affected and occurs without its fault or negligence. Without limiting the foregoing, force majeure includes acts of God; acts of the public enemy; war; riots; strikes; mobilization; labor disputes; civil disorders; fire; flood; lockouts; or failures or refusals to act by government authority; and other similar occurrences beyond the control of the party declaring force majeure which such party is unable to prevent by exercising reasonable diligence.

a. Force Majeure shall NOT include the following occurrences:

1. Late delivery of equipment or materials caused by congestion at a manufacturer’s plant or elsewhere, or an oversold condition of the market; or

2. Late performance by a Subcontractor unless the delay arises out of a Force Majeure occurrence in accordance with this Force Majeure term and condition; or

3. Inability of either the Contractor or any Subcontractor to acquire or maintain any required insurance, bonds, licenses, or permits.

b. If either party is delayed at any time in the progress of the work by force majeure, the delayed party shall notify the other party in writing of such delay, as soon as is practicable of the commencement thereof and shall specify the causes of such delay in such notice. Such notice shall be delivered or mailed certified-return receipt requested, and shall make a specific reference to this article, thereby invoking its provisions. The delayed party shall cause such delay to cease as soon

as practicable and shall notify the other party in writing when it has done so. The time of completion shall be extended by written Amendment to this Agreement for a period of time equal to the time that results or effects of such delay prevent the delayed party from performing in accordance with this Agreement.

c. Any delay or failure in performance by either party hereto shall not constitute default hereunder or give rise to any claim for damages or loss of anticipated profits if, and that such delay or failure is caused by force majeure.

SECTION 22: INDEMNIFICATION

The Contractor shall defend, indemnify and hold harmless APS from all actions, proceeding, claims, demands, costs, damages, reasonable attorneys’ fees and all other liabilities and expenses of any kind from any source which may arise out of the performance of this Agreement caused by the negligent act or failure to act of the Contractor, its officers, employees, or subcontractors. In the event that any action, suit or proceeding related to the services performed by the Contractor or any officer, agent, employee, or subcontractor under this Agreement is brought against the Contractor, the Contractor shall, as soon as practicable but no later than five (5) Albuquerque Public Schools business days, notify APS and APS legal counsel.

SECTION 23: INDEPENDENT CONTRACTOR

The Contractor is an independent contractor performing services for APS. The Contractor and its employees shall not accrue leave, retirement, insurance, or any other benefits afforded to employees of APS as a result of this Agreement.

SECTION 24: CONFLICT OF INTEREST

The Contractor certifies that to the knowledge of Contractor, no relationship exists between the Contractor and APS that interferes with fair competition or is a conflict of interest; and no relationship exists between Contractor and another person or firm that constitutes a conflict of interest that is adverse to APS.

SECTION 25: GOVERNING LAW

This Agreement will be interpreted and governed by the laws of the State of New Mexico.

SECTION 26: RESPONSIBILITY FOR COMPLIANCE WITH LEGAL REQUIREMENTS

The Contractor’s products, services, and facilities shall be in compliance with all applicable federal and state laws, regulations, and standards, regardless of whether they are referred to by this Agreement.

SECTION 27: NO THIRD PARTY RIGHTS

This Agreement shall not be construed to create any rights enforceable by any entity or individual not a party to this Agreement.

SECTION 28: THIRD PARTY BENEFICIARIES

This Agreement is for the benefit of APS and the Contractor and not for any other person. It shall not create any legal relationship between Contractor and any Member or any other party claiming any right, whether legal or equitable, under the terms of this Agreement or of the Plan.

SECTION 29: SEVERABILITY

If any provision of this Agreement is found invalid or unenforceable, the remainder of this Agreement will be enforced to the maximum extent permissible and the legality and enforceability of the other provisions of this Agreement will not be affected.

SECTION 30: CONFIDENTIALITY

The relationship between the Contractor and APS shall be that of Contractor and Client. Any information and other data developed or acquired by or furnished by a Party in the performance of this Agreement shall be kept confidential and shall, subject to the requirements of the Inspection of Public Records Act or other Applicable Law, not be made available to any individual or organization without the prior written approval of the other party. APS will keep Confidential Information and Proprietary Information confidential and will use Confidential Information and Proprietary Information solely for the purpose of administering the Plan or as otherwise required by law, to the extent permitted by the New Mexico Inspection of Public Records Act. To the extent, if any, that APS is required under the New Mexico Inspections of Public Records Act or other Applicable Law to disclose Contractor’s Confidential Information and/or Proprietary Information, APS shall provide Contractor with timely notice of the request for this information and shall provide Contractor with an opportunity to seek protection of the information it deems proprietary, confidential and/or trade secret subject to the time limit set forth in IPRA or other Applicable Law. If Contractor fails to respond to APS timely in accordance with APS’ notice of the request, APS shall have no obligation to consider Contractor’s request for protection of such information. APS is solely responsible for any unauthorized use or disclosure of Confidential Information and/or Proprietary Information provided by Contractor pursuant to this section whether by itself or its designee and the consequences thereof.

APS shall designate any information or data subject to return by Contractor following the termination of this Agreement. The Contractor shall return all information and other data developed or acquired by or furnished to the Contractor in the performance of this Agreement to APS within thirty (30) days of the termination date of this Agreement.

Notwithstanding any other provision of this Agreement, Contractor may use and or disclose a limited data set or de-identified data for purposes of providing the services under this Agreement and for other purposes required or permitted by applicable law (the “Permitted Purposes” as defined herein). For purposes of this paragraph, “Permitted Purposes” means the studies, analyses or other activities that are designed to promote quality health care outcomes, manage health care

and administrative costs, and enhance business and performance, including, but not limited to, utilization studies, cost analyses, benchmarking, modeling, outcomes studies, medical protocol development, normative studies, quality assurance, credentialing, network management, network development, fraud and abuse monitoring or investigation, administrative or process improvement, cost comparison studies, or reports for actuarial analyses. For purposes of this paragraph, a “limited data set” has the meaning set forth in HIPAA and “de-identified” means both member de- identification (as defined by HIPAA) and APS de-identification (unless the work is being done in connection with APS’s Plan). Solely for the Permitted Purposes, Contractor may release, or authorize the release of, a limited data set or de-identified data to a third party data aggregation service or data warehouse and its customers. Such data warehouse and data aggregation service providers may charge their customers a fee for access to such data. Nothing in the paragraph is intended to expand or limit the terms and conditions of the Business Associate Agreement with respect to the permitted use or disclosure of PHI (other than with respect to limited data sets). The foregoing notwithstanding, the Contractor and its support subcontractors are permitted to have internal access to Contractor-assigned APS Group and Identification number.

SECTION 31: NO DISCRETIONARY AUTHORITY

Contractor is not a plan sponsor of the Plan. Nothing herein shall be deemed to confer upon Contractor any discretionary authority with respect to the administration of a benefit plan or the disbursement of health benefits under a benefit plan. APS has the sole authority and responsibility in establishing the terms of a benefit plan, eligibility of Members, and the availability of benefits under a benefit plan. Contractor shall under no circumstances be considered an insurer, underwriter, or guarantor with respect to the benefits provided under a benefit plan. Contractor shall only act in accordance with the terms and conditions of this Agreement and any instructions of APS. Contractor assumes no responsibility or liability with respect to APS’s liabilities and obligations. Contractor shall perform administrative functions on behalf of APS and shall have no discretionary authority to make decisions setting policy, interpretations, practices, or procedures with respect to any benefit plan or APS funds.

SECTION 32: RELEASE

The Contractor shall, upon receipt of final payment of the amount due under this Agreement, release APS, its officers, agents and employees from all liabilities, claims and obligations whatsoever arising from or under this Agreement subject to the terms and conditions set forth in Exhibit E to this Agreement. The Contractor agrees not to purport to bind APS, their officers, agents and employees to any obligation not assumed in this Agreement by APS, its officers, agents and employees, unless the Contractor has express written authority to do so, and then only within the strict limits of the authority.

SECTION 33: INSURANCE

During the term of this Agreement Contractor shall procure and maintain such policies of professional liability insurance, general errors and omission liability insurance, auto liability insurance, and other insurance of at least the minimum levels required by applicable law and at no less than the limits of liability for governmental entities as provided by the New Mexico Tort

Claims Act, but in no event shall the coverage be less than: (a) managed care errors and omissions liability insurance at a minimum level of $1 million per claim, $3 million annual aggregate; and
(b) comprehensive general liability insurance at a minimum level of $2 million per claim, $3 million annual aggregate. Such insurance coverage shall cover the Contractor’s acts and omissions, and that of each of its own employees, officers and directors, and include APS as an additional insured on a blanket endorsement basis. The insurance required by this paragraph may be maintained through a program of self-insurance. Policies of insurance shall be written by companies authorized to write such insurance in New Mexico. Upon request, the Contractor shall furnish APS with certificates of required insurance. Various types of required insurance may be written in one or more policies. Such policies of insurance shall be written on “per occurrence” or “claims made” basis.

Upon termination of any of Contractor’s liability policies that are written on a claims-made basis, Contractor shall obtain an extended reporting period endorsement with the minimum limits specified above. This requirement will not apply if the Contractor immediately replaces the terminated policy with another policy meeting the below requirements that covers prior acts. Contractor agrees to provide to APS at least thirty (30) days’ advance notice of any material modification or cancellation of any policy.

Contractor shall have the right to modify the provisions of this section in order to ensure its terms are consistent with Contractor’s then current insurance program. Notwithstanding anything in this Agreement to the contrary, Contractor shall have the right to modify the provisions of this section unilaterally via written notice to APS, provided Contractor shall not make changes to this section more often than once every twelve (12) months, and provided Contractor maintains a minimum of
$1,000,000 in liability insurance with APS as an additional insured on a blanket endorsement basis.

Contractor shall require that each Participating Provider maintain throughout the term of his/her/its agreement with Contractor professional liability insurance with minimum coverage requirements of $1 million per claim and $3 million in the aggregate or in such other amounts that are required by applicable law.

Increased Limits. If, during the term of this Agreement, the Legislature of the State of New Mexico increases the maximum limits of liability under the Tort Claims Act, Sections 41-4-1 through 41- 4-27 NMSA 1978, APS may require the Contractor to increase the maximum limits of any insurance required herein, provided the increase is effective upon the next renewal and will not exceed the maximum limits set by the Legislature of the State of New Mexico. Contractor will review and discuss in good faith with APS such request to increase the maximum limits of liability.

Workers’ Compensation.
If requested by APS, the Contractor shall provide, upon reasonable notice, proof of current workers’ compensation coverage for its employees. The Contractor expressly acknowledges the requirement to keep workers’ compensation coverage in full force and effect throughout any portion of this Agreement period during which the Contractor is subject to the Workers’ Compensation Act. Failure to have and maintain workers’ compensation coverage during all periods where the Contractor is covered by the Workers’ Compensation Act shall be considered a material breach of this contract.

SECTION 34: HEADINGS

Headings herein are for convenience of reference only and shall not be considered in any interpretation of this Agreement.

SECTION 35: CONFLICTING TERMS

Where the terms and conditions of the IBAC’s Request for Proposal (RFP) or the Contractor’s response to the RFP or any exhibit to this Agreement differ from those of this Agreement, the terms and conditions of this Agreement together with the Plan Documents shall control.

SECTION 36: MERGER

This Agreement shall incorporate all of the agreements, covenants and understandings between the parties thereto concerning the subject matter thereof. No prior agreement or understanding, verbal or otherwise, of the parties or their agents shall be valid or enforceable unless embodied in this Agreement.

SECTION 37: DISPUTE RESOLUTION

a. Disputes. The parties shall first attempt to resolve any dispute regarding, arising out of, or relating to this Agreement (“Dispute”) informally prior to any formal resolution. The parties shall exhaust the following escalation procedures prior to initiating formal resolution by arbitration, as set forth below.

b. Escalation Procedures. Either party may notify the other party of a Dispute (“Dispute Notice”) in writing by describing the nature of the Dispute with sufficient particularity, identifying the key persons involved, attaching key documents (collectively, “Information”) and identifying that party’s primary contact for the Dispute (“Primary Contact”). The receiving party shall, within twenty (20) calendar days, provide a written response (“Dispute Response”), providing that party’s response, Information and Primary Contact. Within ten (10) Albuquerque Public Schools business days thereafter, the Primary Contacts will mutually arrange for, and the parties shall conduct, a meeting of the Primary Contacts to negotiate for each of the parties (collectively, “Representatives”) to attempt in good faith to resolve the Dispute (“Dispute Meeting”).

1. In the event that a Dispute has not been resolved within thirty-five (35) calendar days of a Dispute Meeting, either Party may initiate mediation by providing written notice to the other Party, which shall be conducted in Albuquerque, New Mexico, in accordance with the American Arbitration Association Commercial Mediation Rules ("Mediation") using American Arbitration Association mediators. Each Party shall assume its own costs and attorneys’ fees, and the compensation and expenses of the mediator and any administrative fees or costs associated with the mediation proceeding shall be borne equally by the Parties. The Parties shall not, however, be required to mediate the Controversy.

2. In the event that a Dispute has not been resolved by a Dispute Meeting or Mediation, the Dispute shall be settled exclusively by binding arbitration. The arbitration shall be conducted in Albuquerque, New Mexico, in accordance with the New Mexico Uniform Arbitration Act and American Arbitration Association Commercial Arbitration Rules, and which to the extent of the subject matter of the arbitration, shall be binding not only on all Parties to this Agreement but on any other entity controlled by, in control of or under common control with the Party to the extent that such affiliate joins in the arbitration, and judgment on the award rendered by the arbitrator may be entered in any court having jurisdiction thereof. Each Party shall assume its own costs and attorneys’ fees, and the compensation and expenses of the arbitrator and any administrative fees or costs associated with the arbitration proceeding shall be borne equally by the Parties. The decision of the arbitrator shall be final, conclusive and binding, and no action at law or in equity may be instituted by any Party other than to enforce the award of the arbitrator. In the event of conflict between the New Mexico Uniform Arbitration Act and the American Arbitration Association Commercial Arbitration Rules, the New Mexico Act shall govern.

SECTION 38: NOTICES

Any notice required to be given to either party by this Agreement shall be in writing and shall be delivered in person, by courier service or by U.S. mail, either first class or certified, return receipt requested, postage prepaid, as follows:

To APS:	Albuquerque Public Schools Mailing address: P.O. Box 25704 Albuquerque, NM 87125-0704
Attn: Senior Director, Employee Benefits
Physical address: 6400 Uptown Blvd. NE Suite 115E Albuquerque, NM 87110
Attn: Senior Director, Employee Benefits

To Contractor:	Type Contractor Name 
Mailing address:	Type mailing address 
Type city, state, ZIP code  Physical address:	Type Street Address 
Type city, state, ZIP code  Attn:	Type name/title 

SECTION 39: AUTHORITY

If Contractor is other than a natural person, the individual(s) signing this Agreement on behalf of Contractor represents and warrants that he or she has the power and authority to bind Contractor, and that no further action, resolution, or approval from Contractor is necessary to enter into a binding contract.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date of signature below.

Albuquerque Public Schools

By: 		Date: 	 Scott Elder
Superintendent


By: 		Date: 	 Charlotte Gensler
Executive Director, Procurement Department



CONTRACTOR NAME

By: 		Date: 	

Type Signer's name and title 
Federal Tax ID Number: Type federal tax ID 


CONTRACTOR TO ADD EXHIBITS (Applicable as agreed during RFP process):

Exhibit A: Monthly Reporting Package (The agreed upon reporting package as of the date of this Agreement. Both parties to agree to any changes or improvements to the reporting package during the duration of this Agreement)

Exhibit B: Quarterly Reporting Package (The agreed upon reporting package as of the date of this Agreement. Both parties to agree to any changes or improvements to the reporting package during the duration of this Agreement)

Exhibit C: Performance Guarantees - Operational and Clinical Performance Measures Exhibit D: Business Associate Agreement
Exhibit E: Fee Schedule Exhibit F: Wellness Services
