CANTON CITY HALL 1ST FLOOR CORRIDOR RESTROOMS (DESIGN-BUILD PROJECT)

THIS AGREEMENT is by and between The City of Canton, Ohio (“Owner”) and
 	(“Design/Builder”).

Owner and Design/Builder, in consideration of the mutual covenants hereinafter set forth, agree as follows:

ARTICLE 1 - WORK

1.1. Design/Builder shall complete all Work as specified or indicated in the Contract Documents. The
Work is generally described as follows:

Provide engineering design, labor, materials and equipment for the Canton City Hall 1st Floor Corridor Restrooms, generally in conformance with the Design Builders Proposal dated 	, and the contract documents attached hereto.

ARTICLE 2 - THE PROJECT

2.1. The Project for which the Work under the Contract Documents may be the whole or only a part is generally described as follows:

The project will involve the installation of ADA compliant restrooms including all necessary electrical, plumbing, HVAC, fixtures and furnishings.  The designs must include all needed modifications to existing infrastructure and compliance with all applicable ADA laws and regulations. The selected firm will both design and serve as the general contractor for the project. 

Design and Preconstruction Services Needed:

a.	Provide preliminary plans and drawings for the restrooms to be reviewed by the City of Canton and final detailed plans stamped by the Engineer of Record licensed in the State of Ohio for approval by the City of Canton.

b.	Provide, subcontract, and/or oversee all construction services required for this contract. The final plans must be stamped by an Ohio P.E.. The designer will be required to work with the until the final design is approved by both and the proper permit is secured. This may require multiple iterative

designs. 

A. Owner has elected to accept Alternate 1, incorporating  	.

B. Owner has elected to decline proposed Alternates  	. These items are excluded from the Agreement.

ARTICLE 3 - CONTRACT TIMES

3.01. Days to Achieve Substantial Completion and Final Payment

TIME FOR COMPLETION AND PROJECT COORDINATION.

3.1       DATE OF COMMENCEMENT. The date of commencement of the Work shall be the date identified in the Notice to Proceed issued by the Owner, or by the Owner through the Engineer, to the Contractor, or if there is no Notice to Proceed, the Effective Date of this Agreement.

3.2       DATE OF SUBSTANTIAL COMPLETION. The Project and Work for the Project consists of all labor, materials, equipment, and services necessary for construction of the Project, all in accordance with the Drawings and Specifications approved by the Owner or Criteria Engineer.  The Contractor shall achieve Substantial Completion of its Work on the Project, as defined in the General Conditions, within TBD calendar days of the Date of Commencement (“Date of Substantial Completion”). Substantial Completion is the time at which the Work has progressed to the point where the Work is sufficiently complete, in accordance with the Contract Documents, so that the Work can be utilized for the purposes for which it is intended.

3.2.1    DATE OF FINAL COMPLETION. The Contractor shall achieve Final Completion of its Work on the Project, as defined in the General Conditions, within 30 calendar days of the Date of Substantial Completion (“Date of Final Completion”). Final Completion shall mean that the Work is complete in accordance with the Contract Documents and the Contractor has submitted to the Owner or Criteria Engineer all documents required to be submitted for final payment.

3.2.2     UTILITIES AND OPERATIONS. Contractor shall not interrupt utilities to facilities or existing operations without prior written notice and approval by Owner.

3.2.3    SHUTDOWN DATES. Due to events scheduled by the Owner and/or other Owner considerations, Contractor will not be able to perform Work on the Project on the following dates (there are no shutdown dates if none are listed):  TBD

Contractor’s Construction Schedule for performing the Work shall account for Contractor not being able to perform Work on these dates and the contractual dates for Substantial Completion and Final Completion will not be changed due to Contractor not being able to perform Work on these dates.

3.3	CONSTRUCTION SCHEDULE.  The Construction Schedule shall be developed by the
Contractor as provided in the Contract Documents.

3.4        LIQUIDATED DAMAGES.  If the Contractor does not have its Work on the Project Substantially Complete by the specified Date for Substantial Completion or Finally Complete by the Date of Final Completion, the Contractor shall pay the Owner (and the Owner may set off from sums coming due the Contractor) Liquidated Damages in the per diem amounts as set forth in the following tables, whichever may be applicable.  “Contract Amount” of the Work will be determined by totaling the cost of all line items of Work.



LIQUIDATED DAMAGES – DATE FOR SUBSTANTIAL COMPLETION OF OVERALL PROJECT

	Original Contract Amount
	Dollars Per Day

	$1.00 to $500,000.00
	$	750.00

	$500,000.01 to $2,000,000.00
	$ 1,000.00

	$2,000,000.01 to $10,000,000.00
	$ 1,300.00

	$10,000,000.01 to $50,000,000.00
	$ 2,000.00

	$50,000,000.01 and greater
	$ 2,500.00




LIQUIDATED DAMAGES – FINAL COMPLETION

	Original Contract Amount
	Dollars Per Day

	$1.00 to $500,000.00
	$  200.00

	$500,000.01 to $2,000,000.00
	$  250.00

	$2,000,000.01 to $10,000,000.00
	$  325.00

	$10,000,000.01 to $50,000,000.00
	$  500.00

	$50,000,000.01 and greater
	$  625.00




LIQUIDATED DAMAGES FOR SUBSTANTIAL COMPLETION FOR ANY INTERIM MILESTONE SCOPE WILL BE $1,000 PER DAY FOR EACH DAY OF UNEXCUSED DELAY BEYOND THE MILESTONE.

The Contractor acknowledges that such amounts of Liquidated Damages represent a reasonable estimate of the actual damages for loss of or interference with the intended use of the Project that the Owner would incur if the Contractor’s Work is not Substantially Complete by its Date for Substantial Completion or Finally Complete by the required date for Final Completion.

ARTICLE 4 - CONTRACT PRICE

[bookmark: _GoBack]CONTRACT SUM (also called Contract Price). The Contract Sum to be paid by the Owner to the Contractor, as provided herein, for the satisfactory performance and completion of the Work and all of the duties, obligations, and responsibilities of the Contractor under this Agreement and the other Contract Documents is $300,000.00 (“Guaranteed Maximum Price or GMP”) subject to adjustment as
set forth in the Contract Documents. The Contract Sum includes Allowances, Accepted Alternates, and
all federal, state, county, municipal, and other taxes imposed by law, including but not limited to any sales, use, commercial activity, and personal property taxes payable by or levied against the Contractor on account of the Work or the materials incorporated into the Work. The Contractor will pay any such taxes. The Contract Sum includes the following:

4.1 Base Proposal Amount:	$ 	and

4.2 Accepted Alternates, included in the Contract Sum:



	Alternate No.
	Description
	Amount

	1
	NA
	$NA



2	NA	$NA





ARTICLE 5 - PAYMENT PROCEDURES

5.1. PRECONSTRUCTION STAGE COMPENSATION

The Preconstruction Stage Compensation is $ 	which is the sum of the
(1) Preconstruction Fee, (2) Preconstruction Stage Design-Services Fee, (3) Preconstruction Stage Personnel Costs, and (4) Preconstruction Stage Reimbursable Expenses. The Owner shall pay the Preconstruction Stage Compensation to the DB in exchange for the DB’s proper, timely, and complete performance of the Preconstruction Services.

Preconstruction Fee. The DB’s Preconstruction Fee is $_ 	and is subject to the following
allocation:

	Project Stage/Task
	
Associated Fee
	
Portion of Total Fee

	
Program Verification
	$«insert fee amount»
	«insert percentage»%

	
Schematic Design
	$«insert fee amount»
	«insert percentage»%

	
Design Development
	$«insert fee amount»
	«insert percentage»%

	
Construction Documents
	$«insert fee amount»
	«insert percentage»%

	
GMP Proposal and Amendment
	$«insert fee amount»
	«insert percentage»%

	
Total Preconstruction Fee
	$«insert fee amount»
	
100%



Preconstruction Stage Design-Services Fee. The DB’s Preconstruction Stage Design-Services Fee shall not exceed $ 	 and shall be paid on an hourly basis according to the rates set forth in the DB’s Fee Schedule for Personnel attached as Exhibit A, subject to the following allocation:

	Project Stage/Task
	Associated Fee
	Portion of Total Fee

	
Program Verification
	$«insert fee amount»
	«insert percentage»%

	
Schematic Design
	$«insert fee amount»
	«insert percentage»%

	
Design Development
	$«insert fee amount»
	«insert percentage»%

	
Construction Documents
	$«insert fee amount»
	«insert percentage»%

	
GMP Proposal and Amendment
	$«insert fee amount»
	«insert percentage»%

	Total Preconstruction Design Services
Fee
	$«insert fee amount»
	
100%



Preconstruction Stage Personnel Costs. The DB’s Preconstruction Stage Personnel Costs shall not exceed $ 	and shall be paid on an hourly basis according to the rates set forth in the Personnel Costs Rate Schedule attached as Exhibit B.

Preconstruction Stage Reimbursable Expenses. The DB’s Preconstruction Stage Reimbursable Expenses shall not exceed $_ 	_, and shall be paid according to the Preconstruction Stage Reimbursable Expenses Schedule attached as Exhibit C.


5.02	CONSTRUCTION PHASE COMPENSATION

The parties will establish the Contract Sum, Contract Times, Milestones, and other commercial terms relevant to the Construction Stage through at least one GMP Amendment, the form of which is attached as Exhibit D.

The DB shall propose the amount of the DB’s Construction Stage Personnel Costs portion of the Cost of the Work as a part of the proposed GMP Amendment; provided, however, that the DB’s Construction Stage Personnel Costs shall not exceed $ 	_. 	.

The DB’s Construction Stage Personnel Costs shall be based upon the rates set forth in the Personnel
Costs Rate Schedule attached as Exhibit E.

The DB shall propose the amount of the General Conditions Costs portion of the Cost of the Work as a part of the proposed GMP Amendment; provided, however, that the General Conditions Costs shall not exceed $«insert General Conditions Costs cap».

A detailed description of the items of Work included in the General Conditions Costs portion of the Cost of the Work is set forth in the General Conditions Costs Description attached as Exhibit F.

The DB shall propose the amount of the DB’s Contingency as a part of the proposed GMP Amendment; provided, however, that the DB’s Contingency shall not exceed an amount equal to «insert DB Contingency percentage» percent of the Cost of the Work identified by the DB in the proposed GMP Amendment.

Shared-Savings Change Order. Unless otherwise provided in the GMP Amendment, no more than
30 days before final payment to the DB, the parties shall execute a Change Order to reduce the Contract
Sum by an amount equal to (1) 100 percent of the funds then remaining in the DB’s Contingency plus (2) an associated reduction of the DB’s Fee in an amount equal to «insert DB Fee percentage from Section 0 of this Agreement» percent of the amount by which the Contract Sum is reduced on account of return of the DB’s Contingency.

The DB shall propose the amount of the Construction Stage Design-Services Fee as a part of the proposed GMP Amendment; provided, however, that the Construction Stage Design-Services Fee shall not exceed an amount equal to «insert Design-Services Fee percentage» percent of the sum of the Cost of the Work plus DB’s Contingency, both as identified by the DB in the proposed GMP Amendment.

The DB shall propose the amount of the DB’s Fee as a part of the proposed GMP Amendment; provided, however, that the DB’s Fee shall not exceed an amount equal to «insert DB Fee percentage» percent of the sum of the Cost of the Work plus DB’s Contingency plus Construction Stage Design-Services Fee, all as identified by the DB in the proposed GMP Amendment.


Article 6 - Key Personnel and Consultants

The DB’s key personnel for the Project are:

«insert name», Project Manager;

«insert name», Lead Scheduling Engineer;

«insert name», Lead Estimator;

«insert name», General Superintendent.

The DB’s Consultants for the Project are:

Architect/Engineer of Record:
«insert firm name»
«insert firm address»
«insert firm address»

«insert consultant contact name, title»

«insert discipline»:
«insert firm name»
«insert firm address»
«insert firm address»

«insert consultant contact name, title»


ARTICLE 7 - DESIGN/BUILDER'S REPRESENTATIONS
7.1. To induce Owner to enter into this Agreement, Design/Builder makes the following representations: A. Design/Builder has examined and carefully studied the Contract Documents (including any Addenda)
and the other related data identified in the Request for Proposals.

B. Design/Builder has visited the Site and become familiar with and is satisfied as to the general, local, and Site conditions that may affect cost, progress, and performance of the Work.

C. Design/Builder is familiar with and is satisfied as to all federal, state and local Laws and Regulations that may affect cost, progress, and performance of the Work.

D. Design/Builder is aware of the general nature of work to be performed by Owner and others at the Site that relates to the Work as indicated in the Contract Documents.

E. Design/Builder has correlated the information known to Design/Builder, information and observations obtained from visits to the Site, reports and drawings identified in the Contract Documents, and all additional examinations, investigations, explorations, tests, studies and data with the Contract Documents.

F. Design/Builder has given Owner written notice of all conflicts, errors, ambiguities or discrepancies that Design/Builder has discovered in the Contract Documents and the written resolution thereof by Owner is acceptable to Design/Builder.

G. The Contract Documents are generally sufficient to indicate and convey understanding of all terms and conditions for performance and furnishing of the Work.

ARTICLE 8 - CONTRACT DOCUMENTS
The Contract Documents consist of the following documents: A.   Legal Notice;
B.   Request for Proposals;
C.  Design-Builders Proposal Form; D.  Owner-Design Build Agreement;
E.   General Conditions of the Contract for Construction (EJCDC C-700), as modified;

F.   Supplementary Conditions (when applicable); G.  Drawings;
H.  Specifications;
I.	Addenda issued;
J.	Contractor’s Personal Property Tax Affidavit (O.R.C. 5719.042);
K.   Statement of Claim Form; and
L.   Modifications issued after the execution of the contract, including:
i.	A Change Order;
ii.	A Work Change Directive; or,
iii. A written order for a minor change of the Work issued by the Owner or Criteria Engineer in accordance with the General Conditions.

M.   X_ When this line is checked by the Owner, e.g. with an “X” or other mark, the State of Ohio Department of Transportation, Construction and Material Specifications, effective as of January 1, 2019, will be a Contract Document, but only as modified by the document titled ODOT Manual Supplement, prepared by Owner.


ARTICLE 9	GENERAL

9.1       MODIFICATION. No modification or waiver of any of the terms of this Agreement or of any other Contract Documents will be effective against a party unless set forth in writing and signed by or on behalf of a party.  In the case of the Owner, the person executing the modification or waiver must have express authority to execute the Modification on behalf of the Owner pursuant to a resolution that is duly adopted by the Owner.  Under no circumstances will forbearance, including the failure or repeated failure to insist upon compliance with the terms of the Contract Documents, constitute the waiver or modification of any such terms. The parties acknowledge that no person has authority to modify this Agreement or the other Contract Documents or to waive any of its or their terms, except as expressly provided in this section.

9.2       ASSIGNMENT. The Contractor may not assign this Agreement without the written consent of the Owner, which the Owner may withhold in its sole discretion.

9.3       LAW AND JURISDICTION.  All questions regarding the validity, intention, or meaning of this Agreement or any modifications of it relating to the rights and obligation of the parties will be construed and resolved under the laws of the State of Ohio. Any suit, which may be brought to enforce any provision of this Agreement or any remedy with respect hereto, shall be brought in the Common Pleas Court of the county in which the Project is located and each party hereby expressly consents to the exclusive jurisdiction of such court to the exclusion of any other court, including any U.S. District Court or any other federal court.

9.4       CONSTRUCTION. The parties acknowledge that each party has reviewed this Agreement and the other Contract Documents and entered into this Agreement as a free and voluntary act. Accordingly, the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting party will not be employed in the interpretation of this Agreement, the other Contract Documents, or any amendments or exhibits to it or them.

9.5       APPROVALS. Except as expressly provided herein, the approvals and determinations of the Owner and Engineer will be subject to the sole discretion of the respective party and be valid and binding on the Contractor, provided only that they be made in good faith, i.e., honestly.  If the Contractor challenges any such approval or determination, the Contractor has the burden of proving that it was not made in good faith by clear and convincing evidence.

9.6       PARTIAL INVALIDITY.  If any term or provision of this Agreement is found to be illegal, unenforceable, or in violation of any laws, statutes, ordinances, or regulations of any public authority having

jurisdiction, then, notwithstanding such term or provision, this Agreement will remain in full force and effect and such term will be deemed stricken; provided this Agreement will be interpreted, when possible, so as to reflect the intentions of the parties as indicated by any such stricken term or provision.

9.7       COMPLIANCE WITH LAWS AND REGULATIONS.  The Contractor, at its expense, will comply with all applicable federal, state, and local laws, rules, and regulations applicable to the Work, including but not limited to Chapter 4115 of the Ohio Revised Code and Sections 153.59 and 153.60 of the Ohio Revised Code, which prohibit discrimination in the hiring and treatment of employees, with respect to which the Contractor agrees to comply and to require its subcontractors to comply.

9.7.1	NON-DISCRIMINATION. Contractor agrees:

.1   That in the hiring of employees for the performance of Work under this Agreement or in any subcontract, neither the Contractor, subcontractor, or any person acting on behalf of either of them, shall by reason of race, creed, sex, disability as defined in Section 4112.01 of the Ohio Revised Code, or color discriminate against any citizen of the state in the employment of labor or workers who are qualified and available to perform the Work to which the employment relates.

.2   That neither the Contractor, subcontractor, nor any person acting on behalf of either of them shall, in any manner, discriminate against or intimidate any employee hired for the performance of Work under this Agreement on account of race, creed, sex, disability as defined in Section 4112.01 of the Ohio Revised Code, or color.

.3   That there shall be deducted from the amount payable to the Contractor by the Owner under this Agreement a forfeiture of twenty-five dollars ($25.00) as required by Ohio Revised Code Section 153.60 for each person who is discriminated against or intimidated in violation of this Agreement.

.4   That this Agreement may be canceled or terminated by the Owner and all money to become due hereunder may be forfeited for a second or subsequent violation of the terms of this section of this Agreement.

9.7.2	PREVAILING WAGE RATES. The Contractor and its subcontractors, regardless of tier, shall strictly comply with their obligation, if any, to pay their employees working on the Project site at the applicable prevailing wage rates for the type of work, including any changes thereto, pursuant to Ohio Revised Code Chapter 4115.

9.7.3	ETHICS.  By signing and entering into this agreement with the Owner, the Contractor represents that it is familiar with all applicable ethics law requirements, including without limitation Sections 102.04 and 3517.13 of the Ohio Revised Code, and certifies that it is in compliance with such requirements. The Contractor understands that failure to comply with the ethics laws is, in itself, grounds for termination of this contract and may result in the loss of other contracts with the Owner.

9.8       JOB MEETINGS.  The Contractor or one of its representatives with authority to bind the Contractor will attend all job meetings.  The Owner anticipates that job meetings will be scheduled on a weekly basis during construction or as needed. The Contractor will ensure that its Subcontractors also hold regular job meetings at which safety issues and job matters are discussed as these relate to the Work being performed.  Job meetings include, but are not limited to, pre-construction meetings, weekly job meetings, weekly safety tool box meetings, and monthly safety meetings.

9.9       PROPERTY TAX AFFIDAVIT.  The Contractor's affidavit given under Section 5719.024, Ohio Revised Code, is incorporated herein.

9.10     WARRANTIES. Notwithstanding anything to the contrary in the Contract Documents, including the Project Manual and Specifications, no warranties by Contractor shall be limited to any time shorter than the statute of limitations for written contracts in Ohio.

9.11	CONTRACTOR ATTESTATIONS.

.1   Contractor attests that it has not scaled these contract documents to determine quantities for proposals, as Contractor has field verified and taken its own dimensions to determine the quantities for its proposal.

.2   Contractor agrees that all the scales noted on the drawings are correct; so as to give it an "intent" of what is to be proposed. Contractor has not relied on any other dimensions than what are noted in text and dimension lines.

.3   Contractor has thoroughly read the Contract Documents and has asked any and all questions it has on the intent of the scope of work, or supposed errors and omissions contained in these drawings, during the proposal process and prior to signing this Agreement.

.4   Contractor will not be asserting a claim for additional time or money associated with the three issues listed above.

.5   Contractor believes it has accurately interpreted the Contract Documents and has asked for clarification and received satisfactory response for all items not thoroughly addressed or appeared to be conflicting in the Contract Documents and has found all stipulations and requirements contained in this Agreement are as stated in the proposal specifications and are enforceable according to Ohio Law, including but not limited to the Owner's right of offset, and the Owner's right to assess liquidated damages for work not completed according to the milestones listed on the project schedule contained in the Contract Documents.


9.12     ENTIRE AGREEMENT. This Agreement and the other Contract Documents constitute the entire agreement among the parties with respect to their subject matter and will supersede all prior and contemporaneous, oral or written, agreements, negotiations, communications, representations, and understandings with respect to such subject matter, and no person is justified in relying on such agreements, negotiations, communications, representations, or understandings.

ARTICLE 10 - MISCELLANEOUS

10.1. No assignment by a party hereto of any rights under or interests in the Contract Documents will be binding on another party hereto without the written consent of the party sought to be bound; and, specifically but without limitation, moneys that may become due and moneys that are due may not be assigned without such consent (except to the extent that the effect of this restriction may be limited by law), and unless specifically stated to the contrary in any written consent to an assignment no assignment will release or discharge the assignor from any duty or responsibility under the Contract Documents.

10.2. Owner and Design/Builder each binds itself, its partners, successors, assigns and legal representatives to the other party hereto, its partners, successors, assigns and legal representatives in respect to all covenants, agreements and obligations contained in the Contract Documents.

10.3. Any provision or part of the Contract Documents held to be void or unenforceable under any Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be valid and binding upon Owner and Design/Builder.





Signatures on the following page

IN WITNESS WHEREOF, Owner and Design/Builder have signed this Agreement in duplicate. One counterpart each has been delivered to Owner and Design/Builder. All portions of the Contract Documents have been signed, initialed or identified by Owner and Design/Builder.

This Agreement will be effective on (which is the Effective Date of the Agreement). OWNER:	DESIGN-BUILDER
The City of Canton, Ohio


By: John M. Highman Jr. (Director of Public Service)	By: 	  Its: 	


Address for giving notices:	Address for giving notices:

Canton City Hall
Attn: Director of Public Service
218 Cleveland Ave. S.W., 8th floor
Canton, Ohio 44702


APPROVED AS TO FORM:


Canton Law Director
