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I.  INTRODUCTION

A. PURPOSE OF THIS REQUEST FOR PROPOSALS

Eastern New Mexico University, (hereafter referred to as ENMU) a New Mexico public higher education institution invites qualified bidders (hereafter call Offerors) to submit proposals in accordance with the outline and specifications contained herein.  The intent and purpose of this procurement is to establish a contract with qualified company who can provide coin and bill beverage vended machines, fountain beverage units at ENMU Portales and Ruidoso campus, in such areas as bookstore, food operations, athletic events and concessions, administrative offices and buildings.   The beverage service categories are: carbonated soft drinks, water, energy drinks, sports drinks and juice.  ENMU desires a full service contract under which the supplier provides all equipment, service, communication lines and product and pays a commission to the University. If you have experience and are interested in providing these services, please submit a proposal for this work based on the information presented in this RFP 271.

We are requesting that you prepare a brief response based on the Request for Proposal and accompanying information.  The proposal should address your interest to satisfy the University’s objectives established for this effort.  The proposal should also clearly demonstrate your capability to achieve the scope of work.  It is, therefore, important that you list all key individuals that you would assign to the project and define an approach that would be used to implement this service.  Careful review of the RFP is highly recommended to ensure a responsive submittal.  This RFP was prepared in accordance with current State Procurement Statutes.

B. BACKGROUND INFORMATION

Eastern New Mexico University is the youngest state university in New Mexico.  The Legislature of 1927 located the University in Portales, and the Legislature of 1929 approved the first appropriation for buildings.  Although the first building was constructed in 1931, ENMU’s doors were not opened to students until 1934.  The institution operated as a two year college from 1934 to 1940.  The third and fourth year of college were the first offered in 1940.  ENMU was accredited by the North Central Association of Colleges and Secondary Schools as a four year liberal arts college in 1947.  The institution was officially designated Eastern New Mexico University in 1955.  ENMU a four year college, currently has two year branches one located in Roswell NM and one in Ruidoso.
Currently the University is serving approximately 4,500 students each term.  An estimated number of 800 students hold full residential meal plans and the residence halls and university apartments have a bed capacity of 1,122.  The number of students participating in the meal plan is anticipated to be approximately 800 by the fall of 2018.
The Campus Crossroads Dining Hall features unlimited access during the 7:30 a.m. to 7:30 p.m. operating hours.  This allows for the opportunity of the meal plan holders to have a meal or purchase a beverage many times during the 12 hours dining operation. The full meal plan also includes $150.00 in FLEX spending to make purchases of beverages and snacks in retail locations convenient.  In addition, the University sells approximately 100 commuter meal plans which include $150.00 in FLEX dollars for use in retail operations.  The retail locations on ENMU campus are, Starbucks, Brewed Awakenings, Einstein’s Brothers Bagels @ Golden Student Success Center, Zime, and World of Wings.  There are 550 faculty and staff on the campus from August through May, with approximately 300 staff remaining during the summer months of June and July.  The University also hosts approximately 1200 summer visitors for workshops, camps, and other overnight gatherings.

ENMU has a branch campus located in Ruidoso, New Mexico that also utilizes vending machines and beverage resale through their Bookstore.  Among other characteristics, the University prides itself on its efforts to support the academic success of its students (many of whom are first-generation college students), the diversity of its student body, and a commitment to the use of new technologies in the teaching and learning process.  ENMU offers a wide variety of cultural and entertainment opportunities for its students and the surrounding community, including performing arts and intercollegiate athletic events.

The University is a member of the National Collegiate Athletic Association (NCAA) and offers 14 intercollegiate sports at the Division II level (seven men’s sports: baseball, basketball, cross country, football, soccer, indoor and outdoor track and field; and seven women’s sports:  basketball, cross country, soccer, softball, indoor and outdoor  track and field, volleyball).  On a regional basis, the University competes in the Lone Star Conference (LSC) which includes 16 universities located in Texas, Oklahoma and New Mexico.  In addition, the University offers men’s and women’s rodeo teams, which compete in the National Intercollegiate Rodeo Association (NIRA).

Promotional opportunities for partners of ENMU Athletics are numerous.  For example, vendor advertising will be able to target the following markets:

· Greyhound Football Stadium



5/6 home ENMU football games, est. attendance 15,000 (season)



5/6 home Portales High School football games, est. attendance 12,500 (season)

· Greyhound Arena



Volleyball, average 9 home games, est. attendance 400/game, 3600 (season)



Men’s and Women’s Hound Basketball, average 12 home games, est. attendance 600/game, 

                            7200 (season)
· Greyhound Soccer Field



12 Men’s soccer matches



12 Women’s soccer matches

· Women’s Softball Stadium



10-12 Softball games

· Greyhound Baseball Stadium



10-12 Baseball games

· Lewis Cooper Rodeo Arena



1 college rodeo daze (3 day event, est. attendance 2000)
In addition, vendor advertising will reach the following audiences through special events held in Athletic Facilities.  Our venues are some of the most visible locations in the Portales/Clovis area.
· Two ENMU Graduations – estimated attendance 10,000
· One Portales High School Graduation – estimated attendance 4,000

· Dawg Days

· Student Government Events 

· ASAB Events – estimated attendance 3,000

· EPAC High School Basketball Tournament, 3 day event, estimated attendance 4,000
· ENMU Classes

· ENMU Athletic Camps (Volleyball, Basketball and Soccer) High School teams, individuals from New Mexico and neighboring states attend these camps.

· Career/Job Fair/College Days

Finally, athletics affords the opportunity to advertise in game programs.  Ad size will be negotiated.


· Football – 400 per game
· Volleyball – 100 per game

· Basketball – 100 per game

· Men’s Soccer – 50 per game

· Women’s Soccer – 50 per game

· Baseball – 50 per game

· Softball – 50 per game

Sponsorship Recognition Opportunities.  As a Top Level Corporate Partner of the Eastern New Mexico University Athletic Department the vendor will be helping ensure the continued success of ENMU Athletics and our student athletes.  Financial support from the vendor assists our first-class NCAA Division II university athletic program while providing student-athletics funds to realize their dream or achieving a college education.  In return the vendor will receive the following benefits:

· Greyhound Stadium Video Board Recognition.
· Eastern New Mexico University has a new and improved athletic web site (www.goeasternathletics.com).  As a corporate partner, the vendor logo will appear on the main entry page and can be linked to take a user to the vendor’s web site.  Sponsors will be recognized by name/logo.  

· Membership in the ENMU Greyhound Club as a corporate partner.

· Signage rights at: (corporate partner is responsible for signage cost).

· Greyhound Stadium – 8’x2.5’
· Greyhound Arena, main scoreboard – 12’x12’

· Half page ad in programs; football, volleyball, basketball, soccer, baseball and softball 

· $6,000 size mention on fall (football, soccer, and volleyball), winter (basketball) and spring (baseball, softball) sports poster schedules.
· Corporate Partner has the option to receive discounted radio advertising with Rooney Moon Broadcasting and KSEL, the Official Radio Station of ENMU Athletics.

· One singular public address mention at each home event (football, volleyball, basketball, baseball, softball, Men’s’ soccer, Women’s soccer).
· 6 Season tickets for Football, 8 season tickets for Volleyball, and 8 season tickets for Men’s and Women’s Basketball.
· Corporate Partner appreciation gift(s).

· One VIP parking spaces at each ENMU home football game.

· VIP seating at home football, basketball and volleyball games/matches. Upon request.
· Corporate Partner Plaque for display at place of business.

· Corporate Partner may claim to be an official sponsor of ENMU Athletics.

· One free foursome in the Greyhound Club Golf Tournament. Corporate Partners will be recognized at the event.

· Two ENMU sports camp scholarships for summer of 2011 given to children of Corporate Partner’s choice.

· Right to on Game-day Sponsorship of any available sport which includes the following:



25 tickets donated to a youth group of Corporate Partner’s choice; Mention in all media related to event; 


Right to an encouragement to distribute products or promotional items at event; and Right to be honorary 


Coach of the Day.
C. TERM OF PROCUREMENT
This procurement will result in a contractual agreement between two parties, the procurement may ONLY be used by those two parties exclusively. This Agreement shall begin on September 10, 2018. The agency reserves the right to renew the contract on an annual basis by mutual Agreement not to exceed a total of eight (8) years ending on        September 9, 2026 in accordance with NMSA 1978 §13-1-150. 

D. PROCUREMENT MANAGER
1. Eastern New Mexico University has assigned a Procurement Manager who is responsible for the conduct of this procurement whose name, address, telephone number and e-mail address are listed below:


Name:

Scott Davis, Procurement Manager


Address: 
Eastern New Mexico University




Purchasing Department




1500 Sesame St Dr




Station 50




Portales, NM 88130


Telephone:
(575) 562-2425


Fax:

(575) 562-2426


Email:

scott.davis@enmu.edu
Name:


Scott Davis, Procurement Manager

Reference RFP Name:   
Beverage & Vending Services –RFP 271
Mailing Address:

500 S Ave K, Station 50 





Portales, NM 88130
2. Any inquiries or requests regarding this procurement should be submitted, in writing, to the Procurement Manager.  Offerors may contact ONLY the Procurement Manager regarding this procurement.  Other state employees or Evaluation Committee members do not have the authority to respond on behalf of the Procurement Manager. Protests of the solicitation or award must be delivered by mail to the Protest Manager.  As A Protest Manager has been named in this Request for Proposals, pursuant to NMSA 1978, § 13-1-172, ONLY protests delivered directly to the Protest Manager in writing and in a timely fashion will be considered to have been submitted properly and in accordance with statute, rule and this Request for Proposals.  Emailed protests will not be considered as properly submitted nor will protests delivered to the Procurement Manager be considered properly submitted.
E. DEFINITIONS FOR TERMINOLOGY

“Agency” means the State Purchasing Division of the General Services Department or that State Agency sponsoring the Procurement action. 

“Authorized Purchaser” means an individual authorized by a Participating Entity to place orders against this contract.

“Award” means the final execution of the contract document.

“Business Hours” means 8:00 AM thru 5:00 PM Mountain Standard or Mountain Daylight Time, whichever is in effect on the date given.

“Close of Business” means 5:00 PM Mountain Standard or Daylight Time, whichever is in use at that time.

“Confidential” means confidential financial information concerning offeror’s organization and data that qualifies as a trade secret in accordance with the Uniform Trade Secrets Act NMSA 1978 57-3-A-1 to 57-3A-7. See NMAC 1.4.1.45. As one example, no information that could be obtained from a source outside this request for proposals can be considered confidential information.

“Contract" means any agreement for the procurement of items of tangible personal property, services or construction.  

“Contractor" means any business having a contract with a state agency or local public body.

“Determination" means the written documentation of a decision of a procurement officer including findings of fact required to support a decision.  A determination becomes part of the procurement file to which it pertains.

“Desirable" the terms "may", "can", "should", "preferably", or "prefers" identify a desirable or discretionary item or factor.

“Electronic Version/Copy” means a digital form consisting of text, images or both readable on computers or other electronic devices that includes all content that the Original and Hard Copy proposals contain. The digital form may be submitted using a compact disc (cd) or USB flash drive. The electronic version/copy can NOT be emailed.

“Evaluation Committee" means a body appointed to perform the evaluation of Offerors’ proposals. 

“Evaluation Committee Report" means a report prepared by the Procurement Manager and the Evaluation Committee for contract award.  It will contain written determinations resulting from the procurement.

“Finalist” means an Offeror who meets all the mandatory specifications of this Request for Proposals and whose score on evaluation factors is sufficiently high to merit further consideration by the Evaluation Committee.

“Hourly Rate” means the proposed fully loaded maximum hourly rates that include travel, per diem, fringe benefits and any overhead costs for contractor personnel, as well as subcontractor personnel if appropriate.

“IT” means Information Technology.

“Independent Contractors” means the contractor and its agents and employees are independent contractors performing services for Agency and not employees of Agency.  The Contractor and its agents and employees shall not accrue leave, retirement, insurance, bonding, use of vehicles, or any other benefits afforded to employees of Agency by virtue of the Agreement.  

“Mandatory" – the terms "must", "shall", "will", "is required", or "are required", identify a mandatory item or factor.  Failure to meet a mandatory item or factor will result in the rejection of the Offeror’s proposal.

“Minor Technical Irregularities” means anything in the proposal that does not affect the price quality and quantity or any other mandatory requirement. 

“Multiple Source Award" means an award of an indefinite quantity contract for one or more similar services, items of tangible personal property or construction to more than one Offeror.

“Offeror" is any person, corporation, or partnership who chooses to submit a proposal.

“Price Agreement" means a definite quantity contract or indefinite quantity contract which requires the contractor to furnish items of tangible personal property, services or construction to a state agency or a local public body which issues a purchase order, if the purchase order is within the quantity limitations of the contract, if any.   

“Procurement Manager” means any person or designee authorized by a state agency or local public body to enter into or administer contracts and make written determinations with respect thereto.

“Procuring Agency" means all State of New Mexico agencies, commissions, institutions, political subdivisions and local public bodies allowed by law to entertain procurements.  

“Project” means a temporary process undertaken to solve a well-defined goal or objective with clearly defined start and end times, a set of clearly defined tasks, and a budget. The project terminates once the project scope is achieved and project acceptance is given by the project executive sponsor.

 “Request for Proposals (RFP)" means all documents, including those attached or incorporated by reference, used for soliciting proposals.

“Responsible Offeror" means an Offeror who submits a responsive proposal and who has furnished, when required, information and data to prove that his financial resources, production or service facilities, personnel, service reputation and experience are adequate to make satisfactory delivery of the services, or items of tangible personal property described in the proposal.

“Responsive Offer" or means an offer which conforms in all material respects to the requirements set forth in the request for proposals.  Material respects of a request for proposals include, but are not limited to price, quality, quantity or delivery requirements.

“Sealed” means, in terms of a non-electronic submission, that the proposal is enclosed in a package which is completely fastened in such a way that nothing can be added or removed. Open packages submitted will not be accepted except for packages that may have been damaged by the delivery service itself. The State reserves the right, however, to accept or reject packages where there may have been damage done by the delivery service itself. Whether a package has been damaged by the delivery service or left unfastened and should or should not be accepted is a determination to be made by the Procurement Manager. By submitting a proposal, the Offeror agrees to and concurs with this process and accepts the determination of the Procurement Manager in such cases.

“Staff" means any individual who is a full-time, part-time, or an independently contracted employee with the Offerors’ company.  

“State (the State)” means the State of New Mexico.

“State Agency” means any department, commission, council, board, committee, institution, legislative body, agency, government corporation, educational institution or official of the executive, legislative or judicial branch of the government of this state. “State agency” includes the purchasing division of the general services department and the state purchasing agent but does not include local public bodies.

“Statement of Concurrence” means an affirmative statement from the Offeror to the required specification agreeing to comply and concur with the stated requirement(s). This statement shall be included in Offerors proposal. (E.g. “We concur”, “Understands and Complies”, “Comply”, “Will Comply if Applicable” etc.)

 “Written” means typewritten on standard 8 ½ x 11 inch paper.  Larger paper is permissible for charts, spreadsheets, etc.
F. AFFIRMATIVE ACTION AND EQUAL OPPORTUNITY EMPLOYER
Eastern New Mexico University is an affirmative action and equal opportunity employer.  The University does not discriminate on the basis of race, color, national origin, sex or disability in its programs, activities, or employment.  Persons seeking additional information about the University’s non-discrimination policy should contact the Affirmative Action Officer, ENMU Station 21, Portales, NM  88130.

II. CONDITIONS GOVERNING THE PROCUREMENT

This section the RFP contains the schedule, description and conditions governing the procurement.

A. SEQUENCE OF EVENTS

The Procurement Manager will make every effort to adhere to the following schedule:

	Action
	Responsible Party
	Due Dates

	1. Advertised


	Procurement Manager
	May 27, 2018

	2. Issue RFP

	Procurement Manager
	May 29, 2018

	3. Pre-Proposal Conference

	Procurement Manager/Committee Chair
	June 18, 2018   (2:30 PM MST)

	4.  Deadline for Questions
	Potential Offerors
	June 20, 2018


	5. Submission of Proposal 

	Potential Offerors
	July 15, 2018    (2:00 PM MST)

	6. Proposal Evaluation
	Evaluation Committee

	July 16-20, 2018

	7. Selection of Finalist
	Evaluation Committee

	n/a

	8. Finalist Interviews***
	Evaluation Committee

	n/a

	9. Contract Negotiations

	Procurement Manager/Agency/Finalist Offeror
	July 30, 2018-Aug 20, 2018

	10. Contract Awards

	Procurement Manager/Agency/Finalist Offeror
	August  2018


***The selection committee may interview the Offeror(s) of the top rated proposal; however, contracts may be awarded without such interviews and based solely on written offers.
B. EXPLANATION OF EVENTS
The following paragraphs describe the activities listed in the sequence of events shown in Section II. A., above.

1. Issuance of RFP

This RFP is being issued and advertised on behalf of Eastern New Mexico University. 

2. Acknowledgement of Receipt

Potential Offerors should hand deliver, return by facsimile or registered or certified mail the "Acknowledgement of Receipt of Request for Proposals Form" that accompanies this document, APPENDIX A, to have their organization placed on the procurement distribution list.  The form should be signed by an authorized representative of the organization, dated and returned to the Procurement Manager by 5:00 pm MST on June 4, 2018. 

The procurement distribution list will be used for the distribution of written responses to questions.  Failure to return the Acknowledgement of Receipt form may constitute a presumption of receipt and rejection of the RFP, and the potential Offeror’s organization name shall not appear on the distribution list.

3. Pre-Proposal Conference  
Conference will be held at the ENMU Purchasing Department.  1500 Sesame Street Drive, Portales NM, 88130.     2.00 PM June 15, 2018.  
4. Deadline to Submit Written Questions

Potential Offerors may submit written questions to the Procurement Manager as to the intent or clarity of this RFP. All written questions must be addressed to the Procurement Manager as declared in Section I, Paragraph D. Questions shall be clearly labeled and shall cite the Section(s) in the RFP or other document which form the basis of the question.

5. Response to Written Questions

Written responses to written questions will be distributed as indicated in the sequence of events to all potential Offerors whose organization name appears on the procurement distribution list. An e-mail copy will be sent to all Offeror’s that provide Acknowledgement of Receipt Forms before the deadline.  Additional copies will be posted to ENMU Purchasing Office “public” Board.
6. Submission of Proposal

ALL OFFEROR PROPOSALS MUST BE RECEIVED FOR REVIEW AND EVALUATION BY THE PROCUREMENT MANAGER OR DESIGNEE NO LATER THAN 2:00 PM MOUNTAIN STANDARD TIME ON July 15, 2018. Proposals received after this deadline will not be accepted.  The date and time of receipt will be recorded on each proposal. 

Proposals must be addressed and delivered to the Procurement Manager at the address listed in Section I, Paragraph D2.  Proposals must be sealed and labeled on the outside of the package to clearly indicate that they are in response to Request for Proposal.  Proposals submitted by facsimile, or other electronic means will not be accepted.

A public log will be kept of the names of all Offeror organizations that submitted proposals.  Pursuant to NMSA 1978, § 13-1-116, the contents of proposals shall not be disclosed to competing potential Offerors during the negotiation process.  The negotiation process is deemed to be in effect until the contract is awarded pursuant to this Request for Proposals.  Awarded in this context means the final required state agency signature on the contract(s) resulting from the procurement has been obtained.

7. Proposal Evaluation

An Evaluation Committee will perform the evaluation of proposals.  This process will take place as indicated in the sequence of events, depending upon the number of proposals received.  During this time, the Procurement Manager may initiate discussions with Offerors who submit responsive or potentially responsive proposals for the purpose of clarifying aspects of the proposals. However, proposals may be accepted and evaluated without such discussion.  Discussions SHALL NOT be initiated by the Offerors.

8. Selection of Finalists

The Evaluation Committee will select and the Procurement Manager will notify the finalist for the oral presentation and demonstration will be determined at this time. (If Applicable)
9. Best and Final Offers

Finalist Offerors may be asked to submit revisions to their proposals for the purpose of obtaining best and final offers. Best and final offers may also be clarified and amended at finalist Offeror’s oral presentation and demonstration. (If Applicable)
10. Oral Presentations 
Finalist Offerors may be required to conduct an oral presentation at a location to be determined whether or not oral presentations will be held is at the discretion of the Evaluation Committee. (If Applicable)
11. Finalize Contractual Agreements

Any Contractual agreement(s) resulting from this RFP will be finalized with the most advantageous Offeror(s).  This date is subject to change at the discretion of the Agency’s Procurement office.  In the event mutually agreeable terms cannot be reached with the apparent most advantageous Offeror in the time specified, the State reserves the right to finalize a contractual agreement with the next most advantageous Offeror(s) without undertaking a new procurement process.

12. Contract Awards

After review of the Evaluation Committee Report and the signed contractual agreement, the Agency Procurement office will award as soon as possible thereafter.  This date is subject to change at the discretion of the Agency Procurement office.

The contract shall be awarded to the Offeror (or Offerors) whose proposals are most advantageous to the State of New Mexico and Eastern New Mexico University taking into consideration the evaluation factors set forth in this RFP.  The most advantageous proposal may or may not have received the most points.  The award is subject to appropriate Department and State approval.

13. Protest Deadline

Any protest by an Offeror must be timely and in conformance with NMSA 1978, § 13-1-172 and applicable procurement regulations.  As a Protest Manager has been named in this Request for Proposals, pursuant to NMSA 1978, § 13-1-172, ONLY protests delivered directly to the Protest Manager in writing and in a timely fashion will be considered to have been submitted properly and in accordance with statute, rule and this Request for Proposals. The 15 calendar day protest period shall begin on the day following the award of contracts and will end at 5:00 pm Mountain Standard Time/Daylight Time on the 15th day.  Protests must be written and must include the name and address of the protestor and the request for proposal number.  It must also contain a statement of the grounds for protest including appropriate supporting exhibits and it must specify the ruling requested from the party listed below. The protest must be delivered to:

Protest Manager – Scott Davis
 1500 S Ave K, Station 50, Portales NM 88130
Protests received after the deadline will not be accepted.

C. GENERAL REQUIREMENTS
1. Acceptance of Conditions Governing the Procurement

Potential Offerors must indicate their acceptance of the Conditions Governing the Procurement section in the letter of transmittal.  Submission of a proposal constitutes acceptance of the Evaluation Factors contained in Section V of this RFP. 

2. Incurring Cost

Any cost incurred by the potential Offeror in preparation, transmittal, and/or presentation of any proposal or material submitted in response to this RFP shall be borne solely by the Offeror. Any cost incurred by the Offeror for set up and demonstration of the proposed equipment and/or system shall be borne solely by the Offeror.

3. Prime Contractor Responsibility

Any contractual agreement that may result from this RFP shall specify that the prime contractor is solely responsible for fulfillment of all requirements of the contractual agreement with a state agency which may derive from this RFP. The state agency entering into a contractual agreement with a vendor will make payments to only the prime contractor.

4. Subcontractors/Consent

The use of subcontractors is allowed. The prime contractor shall be wholly responsible for the entire performance of the contractual agreement whether or not subcontractors are used.  Additionally, the prime contractor must receive approval, in writing, from the agency awarding any resultant contract, before any subcontractor is used during the term of this agreement.

5. Amended Proposals

An Offeror may submit an amended proposal before the deadline for receipt of proposals. Such amended proposals must be complete replacements for a previously submitted proposal and must be clearly identified as such in the transmittal letter.  The Agency personnel will not merge, collate, or assemble proposal materials.

6. Offeror’s Rights to Withdraw Proposal

Offerors will be allowed to withdraw their proposals at any time prior to the deadline for receipt of proposals.  The Offeror must submit a written withdrawal request addressed to the Procurement Manager and signed by the Offeror’s duly authorized representative.

The approval or denial of withdrawal requests received after the deadline for receipt of the proposals is governed by the applicable procurement regulations.

7. Proposal Offer Firm

Responses to this RFP, including proposal prices for services, will be considered firm for one hundred twenty (120) days after the due date for receipt of proposals or ninety (90) days after the due date for the receipt of a best and final offer, if the Offeror is invited or required to submit one.

8. Disclosure of Proposal Contents

A. Proposals will be kept confidential until negotiations and the award are completed by the Agency.  At that time, all proposals and documents pertaining to the proposals will be open to the public, except for material that is clearly marked proprietary or confidential. The Procurement Manager will not disclose or make public any pages of a proposal on which the potential Offeror has stamped or imprinted "proprietary" or "confidential" subject to the following requirements:

B. Proprietary or confidential data shall be readily separable from the proposal in order to facilitate eventual public inspection of the non-confidential portion of the proposal.  

C. Confidential data is restricted to:

1. confidential financial information concerning the Offeror’s organization;

2. and data that qualifies as a trade secret in accordance with the Uniform Trade Secrets Act, NMSA 1978 § 57-3A-1 to 57-3A-7.  

3. PLEASE NOTE: The price of products offered or the cost of services proposed shall not be designated as proprietary or confidential information.

If a request is received for disclosure of data for which an Offeror has made a written request for confidentiality, the Agency shall examine the Offeror’s request and make a written determination that specifies which portions of the proposal should be disclosed.  Unless the Offeror takes legal action to prevent the disclosure, the proposal will be so disclosed.  The proposal shall be open to public inspection subject to any continuing prohibition on the disclosure of confidential data.

9. No Obligation

This RFP in no manner obligates the State of New Mexico or any of its Agencies to the use of any Offeror’s services until a valid written contract is awarded and approved by appropriate authorities. 

10. Termination

This RFP may be canceled at any time and any and all proposals may be rejected in whole or in part when the agency determines such action to be in the best interest of the Agency. 

11. Sufficient Appropriation

Any contract awarded as a result of this RFP process may be terminated if sufficient appropriations or authorizations do not exist.  Such terminations will be effected by sending written notice to the contractor.  The Agency’s decision as to whether sufficient appropriations and authorizations are available will be accepted by the contractor as final.

12. Legal Review

The Agency requires that all Offerors agree to be bound by the General Requirements contained in this RFP.  Any Offeror’s concerns must be promptly submitted in writing to the attention of the Procurement Manager.

13. Governing Law

This RFP and any agreement with an Offeror which may result from this procurement shall be governed by the laws of the State of New Mexico.

14. Basis for Proposal

Only information supplied, in writing, by the Agency through the Procurement Manager or in this RFP should be used as the basis for the preparation of Offeror proposals.


15. Contract Terms and Conditions

The contract between an agency and a contractor will follow the format specified by the Agency and contain the terms and conditions set forth in the Proposed Contract Appendix F. However, the contracting agency reserves the right to negotiate provisions in addition to those contained in this RFP (Proposed Contract) with any Offeror.  The contents of this RFP, as revised and/or supplemented, and the successful Offeror’s proposal will be incorporated into and become part of any resultant contract.

The Agency discourages exceptions from the contract terms and conditions as set forth in the RFP Sample Contract.  Such exceptions may cause a proposal to be rejected as nonresponsive when, in the sole judgment of the Agency (and its evaluation team), the proposal appears to be conditioned on the exception, or correction of what is deemed to be a deficiency, or an unacceptable exception is proposed which would require a substantial proposal rewrite to correct.

Should an Offeror object to any of the terms and conditions as set forth in the RFP Proposed Contract (APPENDIX F) strongly enough to propose alternate terms and conditions in spite of the above, the Offeror must propose specific alternative language. The Agency may or may not accept the alternative language.  General references to the Offeror’s terms and conditions or attempts at complete substitutions of the Proposed Contract are not acceptable to the Agency and will result in disqualification of the Offeror’s proposal.

Offerors must provide a brief discussion of the purpose and impact, if any, of each proposed change followed by the specific proposed alternate wording.

If an Offeror fails to propose any alternate terms and conditions during the procurement process (the RFP process prior to selection as successful Offeror), no proposed alternate terms and conditions will be considered later during the negotiation process.  Failure to propose alternate terms and conditions during the procurement process (the RFP process prior to selection as successful Offeror) is an explicit agreement by the Offeror that the contractual terms and conditions contained herein are accepted by the Offeror.

16. Offeror’s Terms and Conditions

Offerors must submit with the proposal a complete set of any additional terms and conditions they expect to have included in a contract negotiated with the Agency. 

17. Contract Deviations

Any additional terms and conditions, which may be the subject of negotiation (such terms and conditions having been proposed during the procurement process, that is, the RFP process prior to selection as successful Offeror), will be discussed only between the Agency and the Offeror selected and shall not be deemed an opportunity to amend the Offeror’s proposal.

18. Offeror Qualifications

The Evaluation Committee may make such investigations as necessary to determine the ability of the potential Offeror to adhere to the requirements specified within this RFP.  The Evaluation Committee will reject the proposal of any potential Offeror who is not a Responsible Offeror or fails to submit a responsive offer as defined in NMSA 1978, § 13-1-83 and 13-1-85.

19. Right to Waive Minor Irregularities

The Evaluation Committee reserves the right to waive minor irregularities.  The Evaluation Committee also reserves the right to waive mandatory requirements provided that all of the otherwise responsive proposals failed to meet the same mandatory requirements and the failure to do so does not otherwise materially affect the procurement.  This right is at the sole discretion of the Evaluation Committee.

20. Change in Contractor Representatives

The Agency reserves the right to require a change in contractor representatives if the assigned representative(s) is (are) not, in the opinion of the Agency, adequately meeting the needs of the Agency.

21. Notice of Penalties

The Procurement Code, NMSA 1978, § 13-1-28 through 13-1-199, imposes civil, misdemeanor and felony criminal penalties for its violation.  In addition, the New Mexico criminal statutes impose felony penalties for bribes, gratuities and kickbacks.

22. Agency Rights

The Agency in agreement with the Evaluation Committee reserves the right to accept all or a portion of a potential Offeror’s proposal.

23.  Right to Publish

Throughout the duration of this procurement process and contract term, Offerors and contractors must secure from the agency written approval prior to the release of any information that pertains to the potential work or activities covered by this procurement and/or agency contracts deriving from this procurement.  Failure to adhere to this requirement may result in disqualification of the Offeror’s proposal or removal from the contract.

24. Ownership of Proposals

All documents submitted in response to the RFP shall become property of the Agency.

25. Confidentiality

Any confidential information provided to, or developed by, the contractor in the performance of the contract resulting from this RFP shall be kept confidential and shall not be made available to any individual or organization by the contractor without the prior written approval of the Agency.  

The Contractor(s) agrees to protect the confidentiality of all confidential information and not to publish or disclose such information to any third party without the procuring Agency's written permission. 

26. Electronic mail address required

A large part of the communication regarding this procurement will be conducted by electronic mail (e-mail).  Offeror must have a valid e-mail address to receive this correspondence.
27. Use of Electronic Versions of this RFP

This RFP is being made available by electronic means.  In the event of conflict between a version of the RFP in the Offeror’s possession and the version maintained by the agency, the Offeror acknowledges that the version maintained by the agency shall govern. 
28. New Mexico Employees Health Coverage  
Refer to Appendix F, under additional terms and conditions.
29. Campaign Contribution Disclosure Form

Offeror MUST complete, sign, and return the Campaign Contribution Disclosure Form, APPENDIX E, as a part of their proposal.  This requirement applies regardless whether a covered contribution was made or not made for the positions of Governor and Lieutenant Governor or other identified official.  Failure to complete and return the signed unaltered form will result in disqualification.
30. Letter of Transmittal

Offeror’s proposal must be accompanied by the Letter of Transmittal Form located in APPENDIX B which MUST be completed and signed by an individual person authorized to obligate the company.  Failure to complete and return the signed unaltered form will result in disqualification.
The letter of transmittal MUST:

1. Identify the submitting business entity.

2. Identify the name, title, telephone, and e-mail address of the person authorized by the Offeror organization to contractually obligate the business entity providing the Offer.

3. Identify the name, title, telephone, and e-mail address of the person authorized to negotiate the contract on behalf of the organization (if different than (2) above). 

4. Identify the names, titles, telephone, and e-mail addresses of persons to be contacted for clarification/questions regarding proposal content.

5. Identify sub-contractors (if any) anticipated to be utilized in the performance of any resultant contract award.

6. Describe the relationship with any other entity which will be used in the performance of this awarded contract.

7. Identify the following with a check mark and signature where required:

a. Explicitly indicate acceptance of the Conditions Governing the Procurement stated in 

Section II. C.1;

b. Explicitly indicate acceptance of Section V of this RFP; and
c. Acknowledge receipt of any and all amendments to this RFP.

8. Be signed by the person identified in para 2 above.
31. Disclosure Regarding Responsibility

Refer to Appendix F, under additional terms and conditions
32. New Mexico Preferences

To ensure adequate consideration and application of NMSA 1978, § 13-1-21 (as amended), Offerors must include a copy of their preference certificate with their proposal to be considered.   Certificates for preferences must be obtained through the New Mexico Department of Taxation & Revenue http://www.tax.newmexico.gov/Businesses/in-state-veteran-preference-certification.aspx. 

A. New Mexico Business Preference

B. New Mexico Resident Veterans Business Preference
In addition to a copy of the certification, the Offeror should sign and complete the Resident Veterans Preference Certificate form, as provided in this RFP.
An agency shall not award a business both a resident business preference and a resident veteran business preference. 

The New Mexico Preferences shall not apply when the expenditures for this RFP includes federal funds.
III. RESPONSES FORMAT AND ORGANIZATION 
A. NUMBER OF RESPONSES

 

Offerors shall submit only one proposal in response to this RFP.

B. NUMBER OF COPIES 

1. Hard Copy Responses

Offeror’s proposal must be clearly labeled and numbered and indexed as outlined in Section III.C. Proposal Format.  Proposals must be submitted as outlined below. The original copy shall be clearly marked as such on the front of the binder. Each portion of the proposal (technical/cost) must be submitted in separate binders and must be prominently displayed on the front cover. Envelopes, packages or boxes containing the original and the copies must be clearly labeled and submitted in a sealed envelope, package, or box bearing the following information:

Offerors should deliver:

1. Technical Proposals – One (1) ORIGINAL and four (4) HARD COPY of the proposal containing ONLY the Technical Proposal; ORIGINAL and COPY shall be in separate labeled binders. Proposals containing confidential information must be submitted as two separate binders:

2. Financial Proposal – One (1) ORIGINAL, one (1) HARD COPY of the proposal containing ONLY the Cost Proposal; ORIGINAL and COPY of Cost Proposal shall be in separate labeled binders from the Technical Proposals. 
The original and hard copy information must be identical.  In the event of a conflict between versions of the submitted proposal, the Original hard copy shall govern.

Any proposal that does not adhere to the requirements of this Section and Section III.C Response Format and Organization, may be deemed non-responsive and rejected on that basis.
C. PROPOSAL FORMAT

All proposals must be submitted as follows:

Hard copies must be typewritten on standard 8 ½ x 11 inch paper (larger paper is permissible for charts, spreadsheets, etc.) and placed within binders with tabs delineating each section.

1. Proposal Content and Organization

Direct reference to pre-prepared or promotional material may be used if referenced and clearly marked.  Promotional material should be minimal.  The proposal must be organized and indexed in the following format and must contain, at a minimum, all listed items in the sequence indicated.

Technical Proposal (Binder 1):

A. Signed Letter of Transmittal

B. Table of Contents

C. Proposal Summary (Optional)

D. Response to Contract Terms and Conditions

E. Offeror’s Additional Terms and Conditions

1. Commissions and Commitments
2. Equipment
3. Products
4. Offeror’s Sponsorship Recognition
5. Offeror’s Experience and References
6. Quality Control Protocol

7. Sanitation Plan

8. Signed Campaign Contribution Form

9. New Mexico Preferences (If applicable)

10. Other Supporting Materials ( if applicable)

Financial Proposal (Binder 2):

                1.            Commission Data Sheet
                2.            Completed Financial Response Form

· Non-Volume Related Commitments
Within each section of the proposal, Offerors should address the items in the order indicated above.  All forms provided in this RFP must be thoroughly completed and included in the appropriate section of the proposal.  All discussion of proposed costs, rates or expenses must occur only in Binder #2 on the financial response form. 

The proposal summary may be included by potential Offerors to provide the Evaluation Committee with an overview of the proposal; however, this material will not be used in the evaluation process unless specifically referenced from other portions of the Offeror’s proposal.

IV. SCOPE OF WORK SPECIFICATIONS

Offerors should respond in the form of a thorough narrative to each specification, unless otherwise instructed. The narratives, including required supporting materials will be evaluated and awarded points accordingly.  
A. DETAILED SCOPE OF WORK

1. General Requirements.  The following should be addressed in detail to clarify and highlight critical areas of the services as specified herein for Eastern New Mexico University, hereinafter as “University”, in accordance with the terms and conditions of this RFP.
The successful Vendor shall furnish, deliver, install and maintain at no additional cost to the University all soft drinks and dispensing equipment which shall include, but may not be limited to, vending machines, fountain drink dispensers, *cabinets, installation parts, ice making machines/bins, and canisters containing carbon dioxide at different agreed upon locations across the campuses.  *“Cabinets” as referred to herein shall be defined as the enclosure around soft drink dispensing equipment and is not intended to refer to any kind of storage device. 

1.1 
Project Start Up.  Proposals should include a schedule for full service implementation including a required in the operational analysis. The schedule should include a proposed time-line for the installation of equipment in order to have the least disruptive impact on the University operations and be fully operational from ___________________forward.
1.2
Product.  All products vended shall be nationally recognized, brand name products. The Proposer shall 


clearly describe all products to be vended, including the unit sizes of all products. The University 



Representative shall approve all products prior to initial placement as well as any proposed changes to the 


brand name product or unit size before being placed in machines for sale. There shall be no gallon 


containers vended from the machines at any location. 

1.3
Beverage Categories.  
· Carbonated Soft Drinks – All refrigerated carbonated flavored drinks. 

· Water – Water is drinking water, usually spring water or mineral water, or simply treated water sold in a portable container. 

· Energy Drinks – Beverages which contain legal stimulants, vitamins, and minerals. 

· Sports Drinks - Non-carbonated refrigerated isotonic drinks intended to replenish nutrients lost through
heavy exertion or sports. 

· Juices - Non-carbonated refrigerated drinks containing at least seventy percent (70%) natural juice by volume.

1.4
Pre-Mixing or Post-Mixing Machines.
· Machines installed throughout the term of the contract must be less than three (3) years old. All machines must be Energy Star certified and remain the property of the Proposer. 

· The University shall specify a maximum or minimum number and type of machines which may be placed at specific locations on the premises.
· All machines must be able to install in the existing area with the current voltages utilized.

· Dispensing Units – must take care of the large number of diners.

· Each dispensing unit must offer a minimum of twelve (12) or eight (8) product selections.  

· The post-mix dispensing units provided by the vendor for the main dining shall will be required to incorporate overhead automatic fill ice bins. 
· Portable Post-Mix Machines must be capable of dispensing product with electrical hook-up only.  
1.5
Syrups.
· All syrups provided by the vendor must be premium products, and all syrups stocked by the vendor (colas, lemon/lime, diet or sugar free, caffeine free, fruit flavored products, etc.). Any flavor or selection added to the contractor’s offerings during the term of the contract shall be available to the University at a price consistent with contract prices.

· All post mix syrups must be provided in bag-in-the-box containers, and all pre-mix syrups must be provided in canisters unless otherwise specified.

· The vendor understands and agrees that the University will make all flavor/product selections for each location. 

1.6   Vending Machines.

· All machines must be the latest in state-of-the-at technology.  All machines must meet current vending industry energy efficiency standards.  

· All machines shall accept debit/credit cards, coin and bill payments. 
· All vending machines, including canned and bottled soft drink, water and juice drink machines, will be filled and maintained with product by vendor’s personnel year round in a timely manner.

· Response to service calls will be within two (2) working days after notification.
· The University shall specify a maximum or minimum number and type of machines which may be 
placed at specific locations on the premises. Proposer shall monitor sales to determine each 
machine’s usage and profitability. If specific machines are not realizing their maximum usage and 
exposure, proposer shall provide recommendations for relocation, product mix adjustments, pricing 
adjustments or other improvements.
· Proposal shall include manufacturer cut sheets and digital photos of the vending machines to be used in this contract. 

· Proposers may suggest alternative locations for initial placement of machines, including outdoor locations as applicable together with any security arrangements required for the proposed location.
· Machine capacities for twenty (20) ounce plastic bottles will be approximately 50% of the capacity of the vending machines for twelve (12) ounce cans.
1.7
Beverage Containers and Dispensers (coolers, ice chest, etc.) water bottles and cups

Products will be new and at no charge to the University.  Items will be used at Athletic events.
1.8 
Quality Control Protocol

· All proposers shall submit their quality control protocols used for microbiological control, quality assurance and recall process. 

· Proposer shall submit their target microbiological specifications and audit reports for each refrigerated item for the prior year.

1.9   Sanitation Plan.  Proposer shall submit their sanitation plan and schedule for cleaning all machines covered by this proposal. Proposer must follow GMPs (Good Manufacturing Practices) for food processing, preparation, storage, packaging and distribution according to 21 CFR (Code of Federal Regulations).

1.10   Financial Issues.

· Proposer shall pay the University a commission on gross sales, before deducting costs of any kind including taxes. Gross sales shall include refunds and lost or missing stock. 

· Proposals shall include a proposed commission structure and may include support for construction and installation of machines in new locations but shall not include exclusivity payments, signing bonus or allocations to student groups or scholarships. 

· Proposer shall pay the District interest at 18% on any payments not received by the due date, compounded daily. 

· Currently the University has set the price for Carbonated Soft Drinks at $_____ for 12 oz and $____ for 20 oz containers. Proposer shall suggest prices for other beverage categories. Pricing under this provision shall apply for one year of agreement after which date price increases may not total more than the increase in the most recent Consumer Price Index (CPI) for the most recent period prior to the July 1 price change effective date. Price changes requested beyond this CPI standard will require Proposer to provide documentation reflecting a material change in the cost of goods affecting the Proposer.
· Proposer will offer reduced pricing for all canned & bottled beverages at student events. (Dawg Days, Movie nights, etc).
1.11   Service.

Proposer shall relocate or remove a machine within seven (7) workdays after receipt of a routine relocation or removal request from the University. Proposer shall relocate or remove a machine within two (2) workdays after receipt of an emergency relocation or removal request from the University. 

In the event installation of a machine causes disruption of the electrical service at the premises, Proposer will immediately discontinue use of the machine and request approval from the University Representative to either install a dedicated electrical circuit at Proposer’s expense or relocate the machine. 

Proposer shall maintain stock in all machines. University maintains term schedules with significant fluctuations in campus attendance which leads to the potential for product shortages and/or slow product movement at certain times. Proposer is to recognize these fluctuations and respond appropriately so as to eliminate product out-of-stocks and/or outdated product. Proposer will pay University $100 for each out-of-
stock or 
outdated product notification received by University Representative.

1.12   Reporting.  The University intends to monitor closely all sales by product, machine, day, date and other variables intended to assist in improving sales. Proposer shall include in proposal a copy of sample reports demonstrating these reporting requirements. A monthly sales report on vending with machine identification will be provided to ENMU on or before the tenth (10th) day of the following month. 

1.13
Monitoring.  The Office of _________________ will be managing the contract with oversight by the _____________ Services.  An individual from that unit will be identified as the point person for the work to be conducted under the contract that is developed through this RFP and will monitor those activities for the duration of the agreement.

1.14
  Recycling Containers.  The University is interested in vendor-sponsored recycling programs.
1.15
  Key Control.  Proposer will reimburse the University the cost of keying all doors resulting from a lost key.
1.16
Proposer Advantages.  The University desires to contract with a provider who can identify service innovations which drive the purchase of vended beverages. The University expects the selected firm will initiate an active approach to innovation, distribution and marketing of beverages. Proposer shall include a description of special resources, skills or services which the firm possesses as standard business practices and detail any advantages the University would realize as a result of these resources.
1.17
Value-Added Services. Proposal may include other services, options, ideas, etc., which are not part of the standard scope of services but would be available to the University.

1.18
Deliveries and Charges:  The vendor shall make deliveries for the food service and concession operations to the location specified at the time the order is placed.  Deliveries will typically be made to the receiving areas of the campus.  On occasion, special events may be scheduled which require the concessions operation to have canned products available.  On such occasions, the vendor must deliver ordered products to the location for the special event if so requested.

All orders placed with the vendor shall be deliver F.O.B. destination, freight included to the location(s) specified herein for each operation area.  Any transportation or delivery charges shall be the responsibility of the vendor.  No additional charges will be allowed for packing, unloading, storage, or partial shipments.

1.19  Invoicing: The vendor must submit invoices for products ordered to the individual who places the order at the address specified by such individual.  All invoices must be in accordance with contract prices.

2. Current Operational Areas.  The Offeror understands and agrees that the University will determine the actual amount and type of product, equipment and supplies required for each operational area, and that the Offeror will be required to provide any and all required.  
Offeror shall fully coordinate all contract activities with those of the University and shall cooperate with the University as necessary to ensure the proper placement and/or availability of required products, equipment, and supplies to each operational area.

Current locations and type of systems listed below.

1.20 Food Service:  The current operational areas are as follows:
· Campus Crossroads dining hall

· Starbucks

· Brewed Awakenings

· Zime

· Einstein’s Brothers Bagels in the Golden Student Success Center

· World of Wings 
All these locations serve residential and commuter students, as well as faculty and staff.  Currently there are approximately three (3) pre-mix dispensing units in campus dining locations.  Summer business includes a large number of summer camps and conferences which bring a great number of participants to the University.  These camps and conferences include such groups as New Mexico Boys State, New Mexico Girls State, Choir and Basketball Camp for girls and boys, Upward Bound, Soccer Camp and many others which bring a considerable amount of summer activities on the ENMU campus in between the academic semesters.
1.21 Concession Operations:  Services athletic events, concerts, public performances held on the University which include, but may not be limited to, Greyhound Arena, Greyhound Stadium, Campus Union, Residence Halls, Greyhound Fields (baseball/softball), and Rodeo.   Currently there are approximately five (5) pre-mix dispensing units in concession locations.  Other areas use bottled or canned products for resale.

Vendor is advised that the University, through concession operations and its contracted food services, vendor purchases between $27,000 and $35,000 of product for resale.  This done by fountain dispensers, both pre-mix and post-mix.  In addition, bottled beverages of many sizes and types are provided by the vendor in all retail location on campus which include: , Starbucks, Brewed Awakenings, Einstein’s Brothers Bagels @ Golden Student Success Center, Zime. and World of Wings.  The 20 ounce NR plastic bottles is the most popular and food service operations purchase large numbers of these including 20 ounce bottled water plus other beverages such as energy drinks, juices and teas weekly throughout the year.  Also food service operations provided bottled beverages of the same type and sizes for Barnes and Noble Bookstore operations.  The annual purchase for these additional bottled beverages is estimated at approximately $_15,000.00 to $_20,000.00 of purchases.
The vendor will provide various sizes of cups to concessions at no charge.

1.22 Vending Service:  Currently there are approximately thirty-five (35) soft drink vending machines (20 oz. bottle and 12 oz. cans) located at various locations on the University.  Additional equipment desired by the successful Offeror or deemed necessary by the University will be mutually agreed to on contract finalization.



See Attachment D.
2.4   Athletic Events: 
a) ENMU Athletics receive beverage containers and products, such as ice chests, coolers, water bottles and cups for all athletic home events, ASAB, Student Government Events.  The University agrees to use only those items supplied by the Offeror.  Competitor products will not be allowed at ENMU home athletic events.

b) Currently ENMU sponsored concessions, such as Rodeo, Baseball, Basketball, etc. has access to purchase bottled products directly from their local distributor as offered under this RFP proposed pricing.  Competitor products will not be sold at these ENMU concession stands.

2.5 Special Catering Events:  There are currently approximately three (3) post-mix dispensing units in the University food service.

a) In case of the need for Special Catering Events Portable Pre-mix Units will be provided.  An example of these needs would be Dawg Days at the beginning of the school year.  Must work in conjunction with the valves in the dispensing units.
2.6 Signage/Displays: 

a) Effective with the commencement of a contract, the successful Offeror shall be provide the opportunity to display or signage with its company logo materials in the following locations:

· Electronic marquis located near the Greyhound Arena.  The Offeror will be responsible for marquis signage;
· Greyhound arena, main scoreboard signage rights;

· Signage rights as per terms of the VIP level athletic corporate partner.  On the face of beverage vending machines as determined during the RFP negotiations;

· At other locations within University food service and auxiliary facilities as determined during RFP negotiations.

· Offeror will be required to provide appropriate ENMU signage on the front of 50% of the total vending machines.  All signage must be approved by the University.  The University must approve any advertising in any food service, concession or vending areas.
· All signs, menu boards, etc. provided by the vendor must be approved by the University as to location, size and content.

2.7 Corporate Partner:

Effective with the commencement of a contract, the successful offeror shall be provided rights and benefits as per terms of the top level athletic corporate partner.  This includes, program advertising, season tickets, entry into Greyhound Club Golf Tournament, Game Sponsorship, etc.
2.8 Exclusive Rights:

The University will not allow beverages to be sold that are in competition with the vendor’s current product offerings.  In the event that the University needs other beverages that cannot be supplied by the vendor due to packaging and/or statutory mandates, the University shall have the right to purchase these beverages (such as milk or energy drinks) from other sources.
3. Provided by the University.  The University will provide the following: 
3.1 The University will furnish, at its expense, appropriate utility connections for the equipment required herein, with the exception of carbon dioxide canister connection lines, which must be furnished by the contractor.

3.2
The University will supply the portable post-mix machines cabinets (or housing) that these units are to be mounted in.  Such cabinets are designed for bag-in-the-box use and may be hooked up to water; or by using a canister; they may be jumped for use where there is no water line hook-up.
4. Other Requirements.  The successful vendor understands and agrees that the following requirements shall apply to each operational area identified herein.

4.1 Understands and agrees that the University will place orders for each operational area on an as needed basis.  The University shall have no minimum order requirements.

4.2 The University shall have the right to order other types and/or sizes of products that are available from the vendor during the effective period of the contract, as deemed necessary by the University.  The price for any such additional types and/or sizes of products shall be mutually agreed upon by the University and the vendor prior to the delivery of such products by vendor.

4.3 If additional equipment is required due to the expansion of any operational area identified herein, the vendor must furnish, deliver, install, and maintain at no additional cost to the University any additional equipment deemed necessary by the University.

4.4 Vendor explicitly understands and agrees that if the equipment and/or products provided for any operational area result in poor customer acceptance, or if the vendor furnishes substandard products or fails to comply with the service and/or delivery requirements contained herein at any time during the effective period of the contract, the University will have the right to terminate the contract.
4.5 Except as otherwise provided for herein, title to any equipment provide by the vendor under the terms of the contract shall be held by and vested in the vendor.  The University shall not be liable for such equipment in the event of loss, incident, destruction, theft, damage, etc.  It shall be the vendor’s sole responsibility to obtain insurance coverages for such loss in an amount deemed appropriate by the vendor.

5. Promotional Opportunities.  Partners of ENMU Athletics are numerous.  For example, vendor advertising will be able to target the following markets:

· Greyhound Football Stadium



5/6 home ENMU football games, est. attendance 15,000 (season)



5/6 home Portales High School football games, est. attendance 12,500 (season)

· Greyhound Arena



 Volleyball, average 9 home games, est. attendance 400/game, 3600 (season)



Men and Women’s’ Basketball, average 12 home games, est. attendance 600/game, 7200 (season)

· Greyhound Soccer Field

12 Men’s soccer matches



12 Women’s soccer matches

· Softball Stadium



10-12 Softball games

· Greyhound Baseball Stadium



10-12 Baseball games

· Lewis Cooper Rodeo Arena



1 college rodeo daze (3 day event, est. attendance 2000)

In addition, vendor advertising will reach the following audiences through special events held in Athletic Facilities.  Our venues are some of the most visible locations in the Portales/Clovis area.

· Two ENMU Graduations – estimated attendance 10,000 

· One Portales High School Graduation – estimated attendance 4,000

· Dawg Days

· Student Government Events

· ASAB Events – estimated attendance 3,000

· EPAC High School Basketball Tournament, 3 day event, estimated attendance 4,000

· ENMU Classes

· ENMU Athletic Camps (Volleyball, Basketball and Soccer) High School teams, individuals from New Mexico and neighboring states attend these camps.

· Career/Job Fair/College Days

Finally, athletics affords the opportunity to advertise in game programs.  Ad size will be negotiated.


· Football – 400 per game

· Volleyball – 100 per game

· Basketball – 100 per game

· Men’s Soccer – 50 per game

· Women’s Soccer – 50 per game

· Baseball – 50 per game

· Softball – 50 per game

6. Sponsorship Recognition Opportunities.  As a Top Level Corporate Partner of the Eastern New Mexico University Athletic Department  the vendor will be helping ensure the continued success of ENMU Athletics and our student athletes.  Financial support from the vendor assists our first-class NCAA Division II university athletic program while providing student-athletics funds to realize their dream or achieving a college education.  In return the vendor will receive the following benefits:

· Greyhound Stadium Video Board Recognition.

· Eastern New Mexico University has a new and improved athletic web site (www.goeasternathletics.com).  As a corporate partner, the vendor logo will appear on the main entry page and can be linked to take a user to the vendor’s web site.  Sponsors will be recognized by name/logo
· Membership in the ENMU Greyhound Club as a corporate partner.

· Signage rights at: (corporate partner is responsible for signage cost).

· Greyhound Stadium – 8’x2.5’’.

· Greyhound Arena, main scoreboard – 12’x12’

· Half page ad in programs; football, volleyball, basketball, soccer, baseball and softball 

· $6,000 size mention on fall (football, soccer, volleyball), winter (basketball) and spring (baseball, softball) sports poster schedules.

· Corporate Partner has the option to receive discounted radio advertising with Rooney Moon Broadcasting and KSEL, the Official Radio Station of ENMU Athletics.

· One singular public address mention at each home event (football, volleyball, basketball, baseball, softball, Men’s soccer, Women’s soccer).

· 6 season tickets for Football, 8 season tickets for Volleyball, and 8 season tickets for Men’s and Women’s         
Basketball.
· Corporate Partner appreciation gift(s).

· One VIP parking spaces at each ENMU home football game.

· VIP seating at home football, basketball and volleyball games/matches.  Upon request.
· Corporate Partner Plaque for display at place of business.

· Corporate Partner may claim to be an official sponsor of ENMU Athletics.

· One free foursome in the Greyhound Club Golf Tournament. Corporate Partners will be recognized at the                                      

       event
· Two ENMU sports camp scholarships for summer of 2011 given to children of Corporate Partner’s choice.

· Right to on Game-day Sponsorship of any available sport which includes the following:



25 tickets donated to a youth group of Corporate Partner’s choice; Mention in all media related to event; 


Right to an encouragement to distribute products or promotional items at event; and Right to be honorary 


Coach of the Day.

B. TECHNICAL SPECIFICATIONS
This section of the proposal contains specifications and other relevant information to be used by Offerors in preparation of their proposal. 

Offerors shall ensure that all the information required herein be submitted with their proposal. All supporting information regarding the vendor’s services shall be included in the proposal and will be evaluated accordingly. All services proposed by the responding contractors shall meet as many specific requirements listed in this section as possible. Each specification shall be addressed in detail in the proposal submitted by the responding vendor. All information provided should be verifiable by documentation requested by the University. Failure to provide all information, inaccuracy or misstatement may be sufficient cause for rejection of the proposal or rescission of an award.  Offerors are encouraged to provide any additional information describing operational abilities. Any services proposed outside of the scope of work shall be identified as “Additional Services”.  It is expected proposals will present potential creative solutions that would provide additional value to our members.

Offerors will propose equivalent or lesser cost plans than offered to private or public agencies through promotional, solicitations and/or contractual arrangements. 

Proposals will be reviewed by a selection committee and will be evaluated based on the following criteria:

B.1   
Commissions 
The income offered to the University based on established vending prices and non-volume related commitments, such as in consideration for the sponsorship recognition, advertising, merchandising, promotional rights, and the other related rights and benefits the Offeror will receive. The University is interested in a provider to take an active approach to innovation, distribution and marketing to increase sales immediately and over the term of the contract.
B.2
Equipment 


Quality, quantity, functionality, suitability, and energy consumption of vending equipment offered. Level of 
maintenance for the equipment offered as demonstrated in the proposal, including proposed response 
times for repair. The University is interested in proposals guaranteeing service levels for product quality and 
availability with penalties paid by proposer for not achieving said guarantees.

B.3
Products 

Quality and brand name recognition of the products to be vended. The University is interested in a broad 
product selection responsive to its diverse student profile.
B.4
Sponsorship Recognition.


Identify all sponsorship recognition your firm requests from the University.  Such recognition may include 
signage, athletic ticket, ticket back and other forms of sponsorship.  Briefly describe the benefits and what 
will the University derive from this sponsorship recognition.
B.5
Offeror’s Experience and References

Demonstrate experience with contracts of a similar size and service level.

Identify key personnel and describe the functions of the management and staff who will be dedicated to the Eastern account.  Identify at least three (3) organizational references, preferably in high education, for which the vendor has successfully installed, managed and operated beverage services in the last 2 years.
Organizational References that are not received or are not complete, may adversely affect the vendor’s score in the evaluation process.  The Evaluation Committee may contact any or all business references for validation of information submitted. If this step is taken, the Procurement Manager and/or the Evaluation Committee must all be together on a conference call with the 
submitted reference so that the Procurement Manager and all members of the Evaluation Committee receive the same information. Additionally, the Agency reserves the right to consider any and all information available to it (outside of the Business Reference information required herein), in its evaluation of Offeror responsibility per Section II.  

Offerors shall submit the following Business Reference information as part of Offer: 

a) Client name;

b) Project description;

c) Project dates (starting and ending);

d) Client project manager name, telephone number, fax number and e-mail address.

C. BUSINESS SPECIFICATIONS 

1. Letter of Transmittal Form

The Offeror’s proposal must be accompanied by the Letter of Transmittal Form located in (APPENDIX B).  The form must be completed and must be signed by the person authorized to obligate the company.

2. Campaign Contribution Disclosure Form

The Offeror must complete an unaltered Campaign Contribution Disclosure Form and submit a signed copy with the Offeror’s proposal.  This must be accomplished whether or not an applicable contribution has been made.  (See APPENDIX E)

3. New Mexico Preferences

To ensure adequate consideration and application of NMSA 1978, § 13-1-21 (as amended), Offerors must include a copy of their resident business preference certificate in this section. In addition, for resident Veterans Preference, the attached certification Form (APPENDIX D) must accompany any Offer and any business wishing to receive the preference must complete and sign the form.

4. Cost Proposal. 
Pricing and Commission per Form (APPENDIX C)   
The University desires to structure an agreement with the successful vendor that will provide unprecedented opportunities for both the University and its beverage supplier.  The University recognizes that this relationship requires a substantial investment commitment but also offers an opportunity for significant economic return.  This section is intended to summarize the vendor’s proposed financial commitments and facilitate the University’s evaluation of a total economic return.  Offerors must provide a detailed listing and narrative of these financial commitments and economic return for the services outline below. Although ENMU may begin contract negotiations based on the submitted proposal, ENMU reserves the right to have discussions with those Offeror’s falling within a competitive range and to request revised financial offers “best and final offerors” from them and to make an award or conduct negotiations thereafter.

The income offered to the University based on established vending prices.
Non-Volume Related Commitments. In consideration for the sponsorship recognition, advertising, merchandising, promotional rights, and the other related rights and benefits the Offeror should consider items as described below:

A. An Annual Sponsorship Fee

B. An Annual Athletic Sponsorship Fee

C. First Year Bonus Payment

D. Minimum Annual Guarantee for First and Subsequent Years

E. Value of Donated Product of University Events

F. Other Support for University Events

G. Monthly Marketing Giveaways for Customers of Food Services Operation.  
H. Others, as listed in Offeror’s Cost Proposal Response
V. EVALUATION

A. EVALUATION POINT SUMMARY

The following is a summary of evaluation factors with point values assigned to each.  These weighted factors will be used in the evaluation of individual potential Offeror proposals by sub-category. 
Table 1: Evaluation Point Summary

	Factors – correspond to section IV.B and IV C
	Points Available

	B. Technical Specifications
	

	
	

	B.1.
Commissions and Commitments
	 30 points

	B.2.
Equipment
	 10 points

	B.3.        Products
	 10 points

	B.4.        Sponsor Recognition
	 10 points

	B.5.        Offeror’s Experience and References
	 5 points

	B.6.        Quality Control Protocol
	Pass/Fall

	B.7.        Sanitation Plan
	Pass/Fall

	
	

	C. Business Specifications
	

	C.1.
Letter of Transmittal
	Pass/Fail

	C.2        Campaign Contribution Disclosure Form
	Pass/Fail

	C.3.
New Mexico Preferences
	Based on Points Given

	
	

	C.4.
Cost Proposal
	35 points

	TOTAL
	                    100 points

	
New Mexico Preference - Resident Vendor  Points per Section IV C. 3
	5% if applicable- applied to cost proposal

	
New Mexico Preference - Resident Veterans Points per Section IV C.3
	7%,8% or 10% if applicable- applied to cost proposal


B. EVALUATION FACTORS

B.1 through B-5 (See Table 1)

Points will be awarded based on complete responses and information obtain on references.
C.1 Letter of Transmittal (See Table 1)

Pass/Fail only.  No points assigned.

C.2 Campaign Contribution Disclosure Form (See Table 1)

Pass/Fail only. No points assigned.

C.3. New Mexico Preferences
Percentages will be determined based upon the point based system outlined in NMSA 1978, § 13-1-21 (as amended). 

A. New Mexico Business Preference

If the Offeror has provided their Preference Certificate the Preference Points for a New Mexico Business is 5%. 

.
B. New Mexico Resident Veterans Business Preference
If the Offeror has provided their Preference Certificate and the Resident Veterans Certification Form the Preference Point are one of the following: 

· 10% for less than $1M (prior year revenue)

· 8% for more than $1M but less than $5M (prior year revenue)

· 7% for more than $5M (prior year revenue)
2. C.4 Cost (See Table 1)

The evaluation of each Offeror’s cost proposal will be conducted using the best value criteria based on responses given to cost proposal, APPENDIX C
C. EVALUATION PROCESS

1.
All Offeror proposals will be reviewed for compliance with the requirements and specifications stated within the RFP.  Proposals deemed non-responsive will be eliminated from further consideration.
APPENDIX A - ACKNOWLEDGEMENT OF RECEIPT OF RFP
REQUEST FOR PROPOSAL

Beverage Vending Service
RFP 271
ACKNOWLEDGEMENT OF RECEIPT FORM

In acknowledgement of receipt of this Request for Proposal the undersigned agrees that s/he has received a complete copy, beginning with the title page and table of contents, and ending with APPENDIX F.

The acknowledgement of receipt should be signed and returned to the Procurement Manager no later than June 4, 2018.  Only potential Offerors who elect to return this form completed with the indicated intention of submitting a proposal will receive copies of all Offeror written questions and the written responses to those questions as well as RFP amendments, if any are issued.

FIRM: _________________________________________________________________

REPRESENTED BY: _____________________________________________________

TITLE: ________________________________ PHONE NO.: ____________________

E-MAIL:  ___________________________       FAX NO.: ________________________

ADDRESS: _____________________________________________________________

CITY: __________________________ STATE: ________ ZIP CODE: _____________

SIGNATURE: ___________________________________ DATE: _________________

This name and address will be used for all correspondence related to the Request for Proposal.

Firm does/does not (circle one) intend to respond to this Request for Proposal.

Scott Davis, Procurement Manager

Beverage and Vending Services
Eastern New Mexico University
1500 S Ave K, Station 50
Portales, NM 88130
Fax: 
575-562-2426
E-mail:  scott.davis@enmu.edu
APPENDIX B - LETTER OF TRANSMITTAL FORM

RFP#: ______________
Offeror Company Name: ____________________________________________   FED ID# __________________________
Items #1 to #7 EACH MUST BE COMPLETED IN FULL Failure to respond to all seven items WILL RESULT IN THE DISQUALIFICATION OF THE PROPOSAL!

1.  Identity (Name) and Mailing Address of the submitting organization: 

____________________________________________________________________________________________________

____________________________________________________________________________________________________

2.  For the person authorized by the organization to contractually obligate on behalf of this Offer:

Name _______________________________________________________ Title ___________________________________

E-Mail Address ___________________________________________________Telephone Number ​​​​​​​​​​​​​​​____________________

3.  For the person authorized by the organization to negotiate on behalf of this Offer:

Name _______________________________________________________ Title ___________________________________

E-Mail Address _____________________________________________________Telephone Number ​​​​​​​​​​​​​​​__________________

4.  For the person authorized by the organization to clarify/respond to queries regarding this Offer:

Name _______________________________________________________ Title ___________________________________

E-Mail Address _____________________________________________________Telephone Number ​​​​​​​​​​​​​​​__________________

1. Use of Sub-Contractors (Select one)
____  No sub-contractors will be used in the performance of any resultant contract OR
____  The following sub-contractors will be used in the performance of any resultant contract:
____________________________________________________________________________________________________

____________________________________________________________________________________________________(Attach extra sheets, as needed)

6.  Please describe any relationship with any entity (other than Subcontractors listed in (5) above) which will be used in the performance of any resultant contract.  

____________________________________________________________________________________________________

____________________________________________________________________________________________________

(Attach extra sheets, as needed)

7.  ___
On behalf of the submitting organization named in item #1, above, I accept the Conditions 


Governing the Procurement as required in Section II. C.1.

___
I concur that submission of our proposal constitutes acceptance of the Evaluation Factors contained in Section V of this RFP. 

     ___
I acknowledge receipt of any and all amendments to this RFP.

__________________________________________________________________
_____________________, 2018
Authorized Signature and Date (Must be signed by the person identified in item #2, above.)
APPENDIX C - COST RESPONSE FORM 
Offerors must provide a detailed listing and narrative of these financial commitments and economic return for the services outline below. Although ENMU may begin contract negotiations based on the submitted proposal, ENMU reserves the right to have discussions with those Offeror’s falling within a competitive range and to request revised financial offers “best and final offerors” from them and to make an award or conduct negotiations thereafter.

A. Commission Data Sheet:  Use chart below to indicate proposed commissions on product.

	ITEM
	PERCENT OF COMMISSION

	Carbonated Soft Drinks
	%

	Sports Drinks
	%

	Energy Drinks
	%

	Water
	%

	Juice
	%

	Others as listed:
	

	Canned/Bottled Carbonated Soft Drinks obtained                          from Local Distributor
	%

	
	%

	
	%


B. Non-Volume Related Commitments. In consideration for the advertising, merchandising, promotional rights, and the other related rights and benefits the Offeror must include in there Cost Proposal their response to this section.
APPENDIX D - NEW MEXICO PREFERENCE RESIDENT VETERANS CERTIFICATION
Reminder, a copy of Resident Veterans Preference Certificate must be submitted with the proposal in order to ensure adequate consideration and application of NMSA 1978, § 13-1-21 (as amended).
______________________________________________________ (NAME OF CONTRACTOR) hereby certifies the following in regard to application of the resident veterans’ preference to this procurement:

Please check one box only

□ I declare under penalty of perjury that my business prior year  revenue starting January 1ending December 31 is less than $1M allowing me the 10% preference on this solicitation.  I understand that knowingly giving false or misleading information about this fact constitutes a crime.

□ I declare under penalty of perjury that my business prior year revenue starting January 1 ending December 31 is more than $1M but less than $5M allowing me the 8% preference on this solicitation.  I understand that knowingly giving false or misleading information about this fact constitutes a crime.

□ I declare under penalty of perjury that my business prior year revenue starting January 1ending December 31 is more than $5M allowing me the 7% preference on this solicitation.  I understand that knowingly giving false or misleading information about this fact constitutes a crime.

“I agree to submit a report, or reports, to the State Purchasing Division of the General Services Department declaring under penalty of perjury that during the last calendar year starting January 1 and ending on December 31, the following to be true and accurate:

   
“In conjunction with this procurement and the requirements of this business’ application for a Resident Veteran Business Preference/Resident Veteran Contractor Preference under  NMSA 1978, § 13-1-21 or 13-1-22, when awarded a contract which was on the basis of having such veterans preference, I agree to report to the State Purchasing Division of the General Services Department the awarded amount involved.  I will indicate in the report the award amount as a purchase from a public body or as a public works contract from a public body as the case may be.

               “I understand that knowingly giving false or misleading information on this report constitutes a crime.”

I declare under penalty of perjury that this statement is true to the best of my knowledge.  I understand that giving false or misleading statements about material fact regarding this matter constitutes a crime. 
_______________________________________________________
_________________________________


(Signature of Business Representative)*
 


(Date)

*Must be an authorized signatory for the Business. The representations made in checking the boxes constitutes a material representation by the business that is subject to protest and may result in denial of an award or termination of award of the procurement involved if the statements are proven to be incorrect.

APPENDIX E - CAMPAIGN CONTRIBUTION DISCLOSURE FORM
Pursuant to NMSA 1978, § 13-1-191.1 (2006), any person seeking to enter into a contract with any state agency or local public body for professional services, a design and build project delivery system, or the design and installation of measures the primary purpose of which is to conserve natural resources must file this form with that state agency or local public body.  This form must be filed even if the contract qualifies as a small purchase or a sole source contract.  The prospective contractor must disclose whether they, a family member or a representative of the prospective contractor has made a campaign contribution to an applicable public official of the state or a local public body during the two years prior to the date on which the contractor submits a proposal or, in the case of a sole source or small purchase contract, the two years prior to the date the contractor signs the contract, if the aggregate total of contributions given by the prospective contractor, a family member or a representative of the prospective contractor to the public official exceeds two hundred and fifty dollars ($250) over the two year period.

Furthermore, the state agency or local public body shall void an executed contract or cancel a solicitation or proposed award for a proposed contract if: 1) a prospective contractor, a family member of the prospective contractor, or a representative of the prospective contractor gives a campaign contribution or other thing of value to an applicable public official or the applicable public official’s employees during the pendency of the procurement process or 2) a prospective contractor fails to submit a fully completed  disclosure statement pursuant to the law. 

THIS FORM MUST BE FILED BY ANY PROSPECTIVE CONTRACTOR WHETHER OR NOT THEY, THEIR FAMILY MEMBER, OR THEIR REPRESENTATIVE HAS MADE ANY CONTRIBUTIONS SUBJECT TO DISCLOSURE. 

The following definitions apply: 

“Applicable public official” means a person elected to an office or a person appointed to complete a term of an elected office, who has the authority to award or influence the award of the contract for which the prospective contractor is submitting a competitive sealed proposal or who has the authority to negotiate a sole source or small purchase contract that may be awarded without submission of a sealed competitive proposal.

“Campaign Contribution” means a gift, subscription, loan, advance or deposit of money or other thing of value, including the estimated value of an in-kind contribution, that is made to or received by an applicable public official or any person authorized to raise, collect or expend contributions on that official’s behalf for the purpose of electing the official to either statewide or local office.  “Campaign Contribution” includes the payment of a debt incurred in an election campaign, but does not include the value of services provided without compensation or unreimbursed travel or other personal expenses of individuals who volunteer a portion or all of their time on behalf of a candidate or political committee, nor does it include the administrative or solicitation expenses of a political committee that are paid by an organization that sponsors the committee.

“Family member” means spouse, father, mother, child, father-in-law, mother-in-law, daughter-in-law or son-in-law.

“Pendency of the procurement process” means the time period commencing with the 

public notice of the request for proposals and ending with the award of the contract or the cancellation of the request for proposals. 
“Person” means any corporation, partnership, individual, joint venture, association or any other private legal entity. 

“Prospective contractor” means a person who is subject to the competitive sealed proposal process set forth in the Procurement Code or is not required to submit a competitive sealed proposal because that person qualifies for a sole source or a small purchase contract.

“Representative of a prospective contractor” means an officer or director of a corporation, a member or manager of a limited liability corporation, a partner of a partnership or a trustee of a trust of the prospective contractor.

 DISCLOSURE OF CONTRIBUTIONS:

Contribution Made By:

___________________________________________________________________________

Relation to Prospective Contractor:
___________________________________________________________________________

Name of Applicable Public Official:  
___________________________________________________________________________

Date Contribution(s) Made:

___________________________________________________________________________

Amount(s) of Contribution(s)

___________________________________________________________________________
Nature of Contribution(s)

___________________________________________________________________________

Purpose of Contribution(s)

___________________________________________________________________________







(Attach extra pages if necessary)

__________________________________________________________________________________
_______________________

Signature










Date
—OR—

NO CONTRIBUTIONS IN THE AGGREGATE TOTAL OVER TWO HUNDRED FIFTY DOLLARS ($250) WERE MADE to an applicable public official by me, a family member or representative.

__________________________________________________________________________

_______________________

Signature










Date 

_________________________________________________________________________________________________________________

Title (Position)
APPENDIX F – PROPOSED CONTRACT 
BEVERAGE AND VENDING SERVICE

 CONTRACT NO. 271-2018

Eastern New Mexico University

THIS AGREEMENT is made and entered into by and between the Eastern New Mexico University, a state educational institution formed under the laws of the State of New Mexico, herein after referred to as the "Agency", and INSERT COMPANY NAME herein after referred to as the "Contractor."
IT IS MUTUALLY AGREED BETWEEN THE PARTIES:

Agency and Contractor desire to enter into this Agreement to supply and support beverage products and coin, bill automated beverage vending service.
1. Recitals

The Contractor shall perform the following work as referenced in procurement document RFP 271  “Beverage and Vending Services and Contractor’s response dated INSERT DATE and are hereby incorporated herein by reference.

2. Definitions 
A.
"Procuring Agency" means an agency of the executive, legislative or judicial branches of New Mexico state government as well as local public bodies including cities, counties, public schools and institutions of higher education.

B.
"Products and Services Schedule" refers to the complete list of products and services offered under this Agreement and the price for each.  Product and service descriptions may be amended with the prior approval of the Agreement Administrator.  New products and services shall not be added to the Products and Services Schedule.  
C.
"Business Hours" means 8:00 a.m. to 5:00 p.m. Mountain Time.

D.
"Local public body" means every political subdivision of the state and the agencies, instrumentalities and institutions thereof.


    F.          “You” and “your” refers to INSERT COMPANY NAME.   “We,” “us” or “our” refers to the State of New Mexico, agencies, commissions, institutions, political sub-divisions and local public bodies allowed by law to participate in the Agreement and whose accounts are created under this Agreement.

3. Term
This Agreement shall begin on SEPTEMBER 10, 2018. The agency reserves the right to renew the contract on an annual basis by mutual Agreement not to exceed a total of eight years in accordance with NMSA 1978 §13-1-150. 

4. Premises




A. License.  Subject to all the terms and conditions hereof, the Agency grants to Contractor a license right to use and occupy the Premises for the purpose herein provided.  Contractor accepts the Premises “AS IS” based upon its own inspection and investigation, and without any reliance or warranty of Agency.
B. Use.  Contractor shall occupy and use Premises only for the purpose of operating a vending service in accordance with the terms and conditions of this Agreement and for no other purpose.  Contractor shall not use or allow the Premises to be used for any unlawful purpose.  Contractor shall not commit or allow to be committed any waste or nuisance on the Premises.  Contractor shall not overload the floors or structure of the building in which the Premises is located, or subject the Premises to any use that would damage the Premises or raise or violate any insurance coverage maintained by the Agency.  Contractor over the facilities to minimize wear and tear on building and fixtures.  Repairs necessitated from misuse by Contractor shall be paid by Contractor.
C. Alterations.   No alteration shall be made by Agency’s owned, leased, or controlled buildings or fixtures, or to utility services, by Contractor without prior written consent of Agency. Management, who reserves the right to approve or disapprove the alterations.  Any and all such approved alterations shall be constructed with diligence, in a safe and good and workmanlike manner, and in compliance with all applicable Agency guidelines, governmental statutes, laws, ordinances and regulations.  Machines shall be secured to the premises without the express written approval of the Agency.

D. Maintenance and Repairs.  All maintenance to the premises which are owned, leased or controlled by the Agency shall be provided by the Agency.  All maintenance to equipment which is the property of Contractor shall be provided by Contractor.
E. Conditions of Premises upon Termination.  At the termination of this Agreement, Contractor shall surrender the premises in as good condition as said premises was at the commencement of the Agreement, reasonable wear and tear and acts of God excepted.
5. Contractor Vending Operation and Services
A. General. The Contractor agrees to operate on the Premises a beverage products and beverage vending service in accordance with the requirements, terms, conditions, information and descriptions contained in this Agreement, including Contractor's Proposal. Contractor shall conduct its business on the Premises at all times in a professional and reputable manner. During the term of this Agreement, Contractor shall take all actions as may be reasonably requested by the Agency in order to carry out the purpose and intent of this Agreement.
B. Services to be Rendered.  Contractor will provide beverage products and beverage vending machines as agreed in this Agreement. These machines will be capable of operating with coins and dollar bills. The machines will be unattended and self-contained. The machines will have a notice posted on them that provides the locations and method for customers to use in obtaining a refund, the name and telephone number to call for service and the machine identification number and location. This notice shall be posted in a prominent location in a size and manner consistent with ADA requirements. Contractor will provide, install, maintain, operate, and remove machines at no cost to the Agency except for the electricity and/or water used by the machines.
C. Contractor Expenses.  Contractor understands and agrees that Contractor is responsible for paying the cost of all merchandise, services and other expenses in connection with the operation of its business.
D. Compliance with Laws.  Contractor, as its expense, shall at all times during this term of this Agreement, and with respect to all phases of operating its business, comply with all applicable governmental ordinances, laws, rules and regulations now or hereafter in effect at any time during the Agreement, including, without limitation, all applicable rules, regulations and policies of the Agency.  Copies of any inspection reports, notices, etc. relating to its operation on the premises, from any state, federal, city or other agency shall be forwarded to the Agency’s representative within one day of receipt.
6. Performance Standards
A. Product.  Contractor agrees to supply the following Brand Name and Unit Size beverage products.
These products will pass any all tests as may be required by any health, safety, or regulatory agency.  

B. Quality Control.  Contractor shall follow industry recognized standards for microbiological control, quality assurance and recall protocols.

C. Sanitation/Custodial.  Contractor will be responsible for maintaining all equipment in a clean and sanitary condition.  Contractor shall adhere to its sanitation plan and schedule for cleaning all machines covered by this contract.  Contractor must follow GMPs (Good Manufacturing Practices) for food processing, preparation, storage, packaging and distribution according to 21 CRF (Code of Federal Regulations).

D. Agency will provide normal custodial service for the vending area which consists of the cleaning of floors, walks, hallway, etc. around the machines.  All other custodial services, to specifically include cleaning under the machines, will be provided by Contractor.

E. 
Product Containers.  Glass containers will not be used in any vending machines on the premises.

F. Machines.  Contractor shall be responsible for the installation and removal of all equipment used in providing the beverage vending service as well as the purchase of all needed communication and card swipe equipment if utilized.  Vending machines that will be installed throughout the term of the contract must be less than three (3) years old.  All machines must be Energy Star certified.  Contractor shall maintain and provide the Agency’s Representative a list of all machines by location.   This list will include the brand name, model number, serial number, date of manufacturer’s telephone number.  All machines shall be designed, constructed, and installed in accordance with standards of the National Sanitation Foundation, the National Automatic Merchandising Association.  All installations shall be attractive and complement the architecture, landscape, and public image of the Agency.  The Agency reserves the right to require the removal from the premises of machines that the Agency deems, in its sole judgement, not to meet this standard.
G. Contractor may change, with prior approval from the Agency, the type of machine in each location as long as the machine meets or exceeds the requirements above.  Inability to supply new machines as requested shall be considered breach of contract.

H. Damage to Machines.  The machines will be the sole property of Contractor and Contractor will hold the Agency harmless for any and all damages to these machines.

I. Machine Maintenance and Service.  Contractor will be required to service all equipment 365 days a year unless otherwise agreed to by the Agency’s Representative. Contractor will service every machine on the premises at least once during each reporting period. Contractor will place a sticker or decal on each machine giving the identification number for the machine and the telephone number to be called for service. This notice shall be posted in a prominent location in a size and manner consistent with ADA requirements. Contractor will maintain a maximum response time to all equipment of 24 hours. This means that within 24 hours of a fault being reported, the machine will be visited and either the fault corrected and/or the machine restocked. Service requests shall be followed up with in writing. Contractor will replace any vending machine which is out of service for longer than seventy-two (72) hours. Servicing hours must be compatible with the Agency operating hours. Scheduling must be approved by the Agency’s Representative.
J. Machine Placement.  Machine Locations are designated by Attachment to this Contract specifying the locations at which the Contractor and Agency have agreed to place machines. Contractor shall provide a revised Attachment as locations/machines change. 
K. Machines will not normally be installed on carpeted surfaces. The following factors will be considered when determining the exact placement of machines: life safety, Americans with Disabilities Act compliance, visual integrity, pedestrian traffic flow, utility issues, customer convenience, space for appropriate recycling containers, and environmental concerns. The Agency expressly reserves the right to make judgments as to appropriate locations and when these requirements are violated.
L. Machine Relocation.  The Agency may require the routine relocation or removal of a machine for the purpose of performing maintenance, modifying facilities, changing use of a facility, avoiding electrical problems, and many other purposes. Contractor agrees to relocate or remove a machine within seven (7) workdays after receipt of a routine relocation or removal request from the Agency. The Agency may require the emergency relocation or removal of a machine because it is a hazard to health and safety, or for other reasons. Contractor agrees that it will relocate or remove a machine within two (2) workdays after receipt of an emergency relocation or removal request from the Agency.
M. Employee Identification.  The service employees of Contractor must wear identifying uniforms and at all times display photo identification to identify them as Contractor employees.
N. Machine Lighting.  Machines may have illuminated front panels. Selection buttons will be illuminated.
7. 
Commissions 
A. Payments shall be mailed or delivered to Agency Representative.
B. Commission to Be Paid. Contractor will pay the following percentages of the vend price for all items sold as commission to the Agency:
	ITEM
	PERCENT OF COMMISSION

	Carbonated Soft Drinks
	%

	Sports Drinks
	%

	Energy Drinks
	%

	Water
	%

	Juice
	%

	Others as listed:
	

	Canned/Bottled Carbonated Soft Drinks obtained from Local Distributor
	%


C. Commissions Shall Be Based on Gross Receipts. The term "gross receipts" is defined as the total amount received for each item before deducting all cost of sales, licenses, taxes of every kind and description or overhead expense. Contractor agrees to pay all taxes, especially transaction privilege and sales taxes, licenses, and other expenses if any, required by local, state and federal agencies and shall comply with all state and county laws and regulations.
D. Commissions Shall Be Earned on Receipts that are Stolen or Otherwise Missing. Contractor is expected to properly secure the receipts generated through the vending service. In the event that receipts are stolen or otherwise missing, Contractor shall pay a commission on these receipts as if they had been collected by Contractor.
E. Interest Payments.  If monthly commission payments are not received by the Agency on the due dates prescribed herein, the unpaid commissions shall accrue interest at eighteen percent (18%) per year. All such amounts shall be calculated on a daily basis and shall be due and owing in the same manner and at the same time as the commission payments.
8.
Commitments

A. Contractor will provide the following:
9.
Payment Provisions for Products Purchased by the Agency   All payments under this Agreement are subject to the following provisions.

A.
Acceptance - In accordance with Section 13-1-158 NMSA 1978, the agency shall determine if the product or services provided meet specifications.  No payment shall be made for any products or services until the products or services have been accepted in writing by the procuring agency.  Unless otherwise agreed upon between the procuring agency and the Contractor, within fifteen (15) days from the date the procuring agency receives written notice from the Contractor that payment is requested for services or within thirty (30) days from the receipt of products, the procuring agency shall issue a written certification of complete or partial acceptance or rejection of the products or services. Unless the procuring agency gives notice of rejection within the specified time period, the products or services will be deemed to have been accepted. 

B.   Payment of Invoice - Upon acceptance that the products or services have been received and accepted, payment shall be tendered to the Contractor within thirty (30) days after the date of invoice.   After the thirtieth day from the date that written certification of acceptance is issued, late payment charges shall be paid on the unpaid balance due on the contract to the Contractor at the rate of 1.5 % per month.  Contractor may submit invoices for payment no more frequently than monthly. Payment will be made to the Contractor's designated mailing address.  Payment on each invoice shall be due within 30 days from the date of the acceptance of the invoice.  The Procuring Agencies agree to pay in full the balance shown on each account’s statement, by the due date shown on said statement.

C. Late Charges:  If the Agency fails to pay as required above, the Contractor may assess a late fee on the unpaid balance of more than 60 days.  Late fees will be assess at a rate based upon the billing address of each Procuring Agency account; therefore, the periodic (monthly) late fee rate shall be 1.5% and the corresponding Annual Percentage Rate for the State of New Mexico will be 18%.  No late fee on new purchases will be assessed during the billing cycle when the purchase was made.
10. Pricing.
A. Price Changes. Any change from the prices set out in this specification or any change in the quality or unit sizes of the products provided must have the prior written approval of the Agency Representative. Price change requests should be supported by evidence of increased costs to Contractor.  The Agency will not approve price increases that will merely increase the gross profitability of Contractor at the expense of students, faculty, and staff.
B. Price Schedule. Changes to this schedule, under line item 6. Commissions, will be made as an amendment to this Agreement.
11. Taxes and Licenses.
A. Contractor shall pay all transaction privilege, sales, and use taxes together with any possessory interest or other taxes levied in connection with Contractor's use of the facilities. Contractor shall acquire, at his expense, all licenses or permits required by local, state and federal agencies and shall comply with all state and county laws and regulations.
12. Sales and Use Tax.  

A. Contractor agrees to comply with and to require all subcontractors to comply with provisions of applicable state transaction privilege, sales excise tax, and compensation use tax law. Contractor further agrees to indemnify and save harmless the Agency from any and all claims and demands made against it by virtue of the failure of Contractor or any subcontractor to comply with the provisions of any or all said laws.
13. Refunds.
A. Contractor will provide refund accounts for the refunding of monies to the public where a vending machine is not in working order. An adequate accounting procedure for refunds will be established by mutual agreement between Contractor and the Agency Representative.
14. Reporting.  Contractor shall submit within fifteen (15) days following the conclusion of each accounting period a report that shows a minimum of the following information.

A. Machine type, identification or serial number, and location of every machine on the premises.
B. Sales, commissions, and number of items vended by machine for every machine on the premises.
C. Sales, commissions, and number of items vended subtotaled for every machine on the premises.
D. A written explanation for any machines with no sales, and for every situation where sales for a machine does not equal product sold times sell price.
E. Reports shall be emailed to the Agency’s Representative.
F. Contractor shall maintain a written record of all the Agency’s inquiries including requests for addition and/or removal of machines, service issues and requests for refunds. Reports shall be requested on an as-needed basis.
15. Signs. Contractor shall not erect or place on or about the Premises any sign without the Agency's prior written approval of the location, material, size, design and content.
16. Storage. Storage space on the Agency campus is not available.
17. Delivery.  All delivery to various vending locations must be by way of the regular campus streets and service roads. No motor vehicles may be driven on the malls or walkways without prior approval of the Agency.
18. Contract Changeover. If a contractor other than current contractor is awarded an agreement, or if a contractor is changed during the agreement period, a period of thirty (30) days will be used to make an orderly transition to the new contractor. This transition period will begin thirty (30) days prior to the expiration of the agreement.
19. Utilities. The Agency will provide existing 110 volt electric service at the current vending machine installations. The cost of the electricity used in conjunction with the operation of the vending machines will be borne by the Agency. No change or alteration of electric service will be made by Contractor without the prior written authorization of the Agency Representative. In the event that an installation of a machine causes disruption of the electrical service at the premises, Contractor will immediately discontinue use of the machine and either request approval from the Agency Representative to either install a dedicated electrical circuit at Contractor’s expense or relocate the machine. In the event the Agency requests a machine be installed at a specific location, as approved by the Agency Representative, and this location requires a dedicated electrical circuit, the Agency shall pay for the cost of providing this dedicated electrical circuit. For any machines that require water, Contractor must use existing Agency provided water sources. The cost of the water used in conjunction with the operation of the vending machines will be borne by the Agency. No change or alteration of water supply will be made by Contractor without the prior written authorization of the Agency Representative.
20. Agency Logo.  
Contractor shall not use the name of Agency or any Agency sign, logo, symbol, trademark or word mark, etc., for any purpose, without the prior written consent of Agency.
21. New Releases.  
Contractor shall not in any way or in any form publicize or advertise in any manner the fact that it is providing services to Agency without the prior written approval of Agency, in each instance. However, nothing herein shall preclude Contractor from listing the Agency on its routine client list for matters of reference.
22. Gratuities.
District may, by written notice to Contractor, cancel this Agreement if it is found Contractor provided to any employee, student or student group gratuities, in the form of entertainment, gifts, product, cash or otherwise, without the District’s express written approval. In the event this Agreement is canceled by District pursuant to this provision, District shall be entitled, in addition to any other rights and remedies, to recover or withhold the amount of the cost incurred by Contractor in providing such gratuities.
23. Personnel.

A. Staffing.  Contractor shall maintain an adequate staff at all times to ensure a high quality service operation on the Premises. Contractor shall identify one manager made known to District, in writing, by name to routinely review and inspect operations on the Premises.
B. Employee Conduct.  Contractor shall ensure that its employees engage in appropriate conduct while working at the Premises. All personnel shall be subject to Agency regulations regarding personal behavior and use of Agency facilities, and shall be dismissed at the request of the Agency for violations or for conduct inimical or offensive to the interests of the Agency and its staff.
24. Default and Force Majeure   
The Agency reserves the right to cancel all or any part of any orders placed under this contract without cost to the Agency, if the Vendor fails to meet the provisions of this contract and, except as otherwise provided herein, to hold the Vendor liable for any excess cost occasioned by the Agency due to the Vendor's default. The Vendor shall not be liable for any excess costs if failure to perform the order arises out of causes beyond the control and without the fault or negligence of the Vendor; such causes include, but are not restricted to, acts of God or the public enemy, acts of the State or Federal Government, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, unusually severe weather and defaults of sub-Contractors due to any of the above, unless the Agency shall determine that the supplies or services to be furnished by the sub-Contractor were obtainable from other sources in sufficient time to permit the Vendor to meet the required delivery scheduled. The rights and remedies of the Agency provided in this paragraph shall not be exclusive and are in addition to any other rights now being provided by law or under this contract.
25. Term

This Agreement shall begin on SEPTEMBER 10, 2018. The agency reserves the right to renew the contract on an annual basis by mutual Agreement not to exceed a total of eight years in accordance with NMSA 1978 §13-1-150. 

26.
Termination
A.
Grounds. The Agency may terminate this Agreement for convenience or cause.  The Contractor may only terminate this Agreement based upon the Agency’s uncured, material breach of this Agreement.

B.
Notice; Agency Opportunity to Cure.  

1.
Except as otherwise provided in Paragraphs 7.A and 17, the Agency shall give Contractor written notice of termination at least thirty (30) days prior to the intended date of termination.  

2.
Contractor shall give Agency written notice of termination at least thirty (30) days prior to the intended date of termination, which notice shall (i) identify all the Agency’s material breaches of this Agreement upon which the termination is based and (ii) state what the Agency must do to cure such material breaches.  Contractor’s notice of termination shall only be effective (i) if the Agency does not cure all material breaches within the thirty (30) day notice period or (ii) in the case of material breaches that cannot be cured within thirty (30) days, the Agency does not, within the thirty (30) day notice period, notify the Contractor of its intent to cure and begin with due diligence to cure the material breach.  

3.  Notwithstanding the foregoing, this Agreement may be terminated immediately upon written notice to the Contractor (i) if the Contractor becomes unable to perform the services contracted for, as determined by the Agency; (ii) if, during the term of this Agreement, the Contractor is suspended or debarred by the State Purchasing Agent; or (iii) the Agreement is terminated pursuant to Paragraph 17, “Appropriations”, of this Agreement.

C.
Liability.  Except as otherwise expressly allowed or provided under this Agreement, the Agency’s sole liability upon termination shall be to pay for acceptable work performed prior to the Contractor’s receipt or issuance of a notice of termination; provided, however, that a notice of termination shall not nullify or otherwise affect either party’s liability for pre-termination defaults under or breaches of this Agreement. The Contractor shall submit an invoice for such work within thirty (30) days of receiving or sending the notice of termination. THIS PROVISION IS NOT EXCLUSIVE AND DOES NOT WAIVE THE AGENCY’S OTHER LEGAL RIGHTS AND REMEDIES CAUSED BY THE CONTRACTOR'S DEFAULT/BREACH OF THIS AGREEMENT.

27.
Amendment 

A.
This Agreement shall not be altered, changed or amended except by instrument in writing executed by the parties hereto and all other required signatories.

B.
If the Agency proposes an amendment to the Agreement to unilaterally reduce funding due to budget or other considerations, the Contractor shall, within thirty (30) days of receipt of the proposed Amendment, have the option to terminate the Agreement, pursuant to the termination provisions as set forth in Paragraph 7 herein, or to agree to the reduced funding.

28.
Status of Contractor


The Contractor, and Contractor’s agents and employees, are independent Contractors for the agency and are not employees of the State of New Mexico.  The Contractor, and Contractor’s agents and employees, shall not accrue leave, retirement, insurance, bonding, use of state vehicles, or any other benefits afforded to employees of the State of New Mexico as a result of this Agreement.  The Contractor acknowledges that all sums received hereunder are personally reportable by the Contractor for income tax purposes, including without limitation, self-employment tax and business income tax. The Contractor agrees not to purport to bind the State of New Mexico unless the Contractor has written authority to do so, and then only within the strict limits of that authority.

29.
Assignment
A. Vendor agrees that any and all claims for overcharge resulting from antitrust violations which are borne by the State as to goods, services, and materials purchased in connection with this bid are hereby assigned to the Agency.

B. Contractor shall not assign or transfer any interest in this Agreement or assign any claims for money due or to become due under this Agreement without the prior written approval of the Agency.

30.
Subcontracting
The Contractor shall not subcontract any portion of the services to be performed under this Agreement without the prior written approval of the Agency. No such subcontract shall relieve the primary Contractor from its obligations and liabilities under this Agreement, nor shall any subcontract obligate direct payment from the Procuring Agency.
31.
Non-Collusion
In signing this Agreement, the Vendor/Contractor certifies the Vendor/Contractor has not, either directly or indirectly, entered into action in restraint of free competitive bidding in connection with this offer submitted to the State Purchasing Agent or agency or entity.

32.
Inspection of Plant
The agency or entity that is a party to this Agreement may inspect, at any reasonable time during Contractor’s regular business hours and upon prior written notice, the Contractor’s plant or place of business, or any subcontractor’s plant or place of business, which is related to the performance of this contract.

33.
Commercial Warranty
The Vendor agrees that the tangible personal property or services furnished under this Agreement shall be covered by the most favorable commercial warranties the Vendor gives to any customer for such tangible personal property or services, and that the rights and remedies provided herein shall extend to the Agency and are in addition to and do not limit any rights afforded to the Agency by any other clause of this order. Vendor agrees not to disclaim warranties of fitness for a particular purpose or merchantability.

34.
Condition of Proposed Items
Where tangible personal property is a part of this Agreement, all proposed items are to be NEW and of most current production, unless otherwise specified.

35.
Records and Audit
During the term of this Agreement and for three years thereafter, the Contractor shall maintain detailed records pertaining to the services rendered and products delivered.  These records shall be subject to inspection by the agency, the State Auditor and other appropriate state and federal authorities. The agency shall have the right to audit billings both before and after payment.  Payment under this Agreement shall not foreclose the right of the agency to recover excessive or illegal payments.

36.
Appropriations
The terms of this Agreement, and any orders placed under it, are contingent upon sufficient appropriations and authorization being made by the legislature of New Mexico for the performance of this Agreement.  If sufficient appropriations and authorization are not made by the legislature, this Agreement, and any orders placed under it, shall terminate upon written notice being given by the agency to the Contractor.  The agency's decision as to whether sufficient appropriations are available shall be accepted by the Contractor and shall be final. If the Agency proposes an amendment to the Agreement to unilaterally reduce funding, the Contractor shall have the option to terminate the Agreement or to agree to the reduced funding, within thirty (30) days of receipt of the proposed amendment. 

37.
Release
The Contractor, upon final payment of the amount due under this Agreement, releases the agency, its officers and employees, and the State of New Mexico from all liabilities, claims and obligations whatsoever arising from or under this Agreement.  The Contractor agrees not to purport to bind the State of New Mexico, unless the Contractor has express written authority to do so, and then only within the strict limits of that authority.

38.
Confidentiality
Any confidential information provided to or developed by the Contractor in the performance of this Agreement shall be kept confidential and shall not be made available to any individual or organization by the Contractor without prior written approval by the procuring agency.

39.
Conflict of Interest
A.
The Contractor represents and warrants that it presently has no interest and, during the term of this Agreement, shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the performance or services required under the Agreement.  The Contractor shall comply with any applicable provisions of the New Mexico Governmental Conduct Act and the New Mexico Financial Disclosures Act.

B.
The Contractor further represents and warrants that it has complied with, and, during the term of this Agreement, will continue to comply with, and that this Agreement complies with all applicable provisions of the Governmental Conduct Act, Chapter 10, Article 16 NMSA 1978. Without in anyway limiting the generality of the foregoing, the Contractor specifically represents and warrants that:

1)
in accordance with NMSA 1978, § 10-16-4.3, the Contractor does not employ, has not employed, and will not employ during the term of this Agreement any Agency employee while such employee was or is employed by the Agency and participating directly or indirectly in the Agency’s contracting process;

2)
this Agreement complies with NMSA 1978, § 10-16-7(A) because (i) the Contractor is not a public officer or employee of the State; (ii) the Contractor is not a member of the family of a public officer or employee of the State; (iii) the Contractor is not a business in which a public officer or employee or the family of a public officer or employee has a substantial interest; or (iv) if the Contractor is a public officer or employee of the State, a member of the family of a public officer or employee of the State, or a business in which a public officer or employee of the State or the family of a public officer or employee of the State has a substantial interest, public notice was given as required by NMSA 1978, § 10-16-7(A) and this Agreement was awarded pursuant to a competitive process;

3)
in accordance with NMSA 1978, § 10-16-8(A), (i) the Contractor is not, and has not been represented by, a person who has been a public officer or employee of the State within the preceding year and whose official act directly resulted in this Agreement and (ii) the Contractor is not, and has not been assisted in any way regarding this transaction by, a former public officer or employee of the State whose official act, while in State employment, directly resulted in the Agency's making this Agreement;

4)
this Agreement complies with NMSA 1978, § 10-16-9(A)because (i) the Contractor is not a legislator; (ii) the Contractor is not a member of a legislator's family; (iii) the Contractor is not a business in which a legislator or a legislator's family has a substantial interest; or (iv) if the Contractor is a legislator, a member of a legislator’s family, or a business in which a legislator or a legislator's family has a substantial interest, disclosure has been made as required by NMSA 1978, § 10-16-7(A), this Agreement is not a sole source or small purchase contract, and this Agreement was awarded in accordance with the provisions of the Procurement Code;

5)
in accordance with NMSA 1978, § 10-16-13, the Contractor has not directly participated in the preparation of specifications, qualifications or evaluation criteria for this Agreement or any procurement related to this Agreement; and

6)
in accordance with NMSA 1978, § 10-16-3 and § 10-16-13.3, the Contractor has not contributed, and during the term of this Agreement shall not contribute, anything of value to a public officer or employee of the Agency.

C.
Contractor’s representations and warranties in Paragraphs A and B of this Paragraph 20 are material representations of fact upon which the Agency relied when this Agreement was entered into by the parties. Contractor shall provide immediate written notice to the Agency if, at any time during the term of this Agreement, Contractor learns that Contractor’s representations and warranties in Paragraphs A and B of this Paragraph 20 were erroneous on the effective date of this Agreement or have become erroneous by reason of new or changed circumstances. If it is later determined that Contractor’s representations and warranties in Paragraphs A and B of this Paragraph 20 were erroneous on the effective date of this Agreement or have become erroneous by reason of new or changed circumstances, in addition to other remedies available to the Agency and notwithstanding anything in the Agreement to the contrary, the Agency may immediately terminate the Agreement.

D.
All terms defined in the Governmental Conduct Act have the same meaning in this Paragraph.
40.
Approval of Contractor Representative(s) 

The Agency reserves the right to require a change in Contractor representative(s) if the assigned representative(s) are not, in the opinion of the agency, adequately serving the needs of the State of New Mexico.

41.
Scope of Agreement; Merger
This Agreement incorporates all the agreements, covenants, and understandings between the parties hereto concerning the subject matter hereof, and all such covenants, agreements and understandings have been merged into this written Agreement.  No prior agreements or understandings, verbal or otherwise, of the parties or their agents shall be valid or enforceable unless embodied in this Agreement.
42.
Notice
The Procurement Code, Sections 13-1-28 through 13-1-199 NMSA 1978, imposes civil and criminal penalties for its violation.  In addition, the New Mexico criminal statutes impose felony penalties for bribes, gratuities and kickbacks.

43.
Equal Opportunity Compliance
The Contractor agrees to abide by all federal and state laws, rules and regulations, and executive orders of the Governor of the State of New Mexico, pertaining to equal employment opportunity.  In accordance with all such laws, rules, and regulations, and executive orders of the Governor of the State of New Mexico, the Contractor agrees to assure that no person in the United States shall on the grounds of race, religion, color, national origin, ancestry, sex, age, physical or mental handicap, or serious medical condition, spousal affiliation, sexual orientation or gender identity, be excluded from employment with or participation in, be denied the benefits of, or be otherwise subjected to discrimination under any program or activity performed under this Agreement.  If Contractor is found not to be in compliance with these requirements during the life of this Agreement, Contractor agrees to take appropriate steps to correct these deficiencies.

44.
Indemnification
The Contractor shall hold the state and its agencies and employees harmless and shall indemnify the state and its agencies and employees against any and all claims, suits, actions, liabilities and costs of any kind, including attorney's fees for personal injury or damage to property arising from the acts or omissions of the Contractor, its agents, officers, employees or subcontractors. The Contractor shall not be liable for any injury or damage as a result of any negligent act or omission committed by the agency, its officers or employees.

45.
New Mexico Employees Health Coverage
A.
If Contractor has, or grows to, six (6) or more employees who work, or who are expected to work, an average of at least 20 hours per week over a six (6) month period during the term of the contract, Contractor certifies, by signing this agreement, to have in place, and agree to maintain for the term of the contract, health insurance for those employees and offer that health insurance to those employees if the expected annual value in the aggregate of any and all contracts between Contractor and the State exceed $250,000 dollars.

B.
Contractor agrees to maintain a record of the number of employees who have (a) accepted health insurance; (b) declined health insurance due to other health insurance coverage already in place; or (c) declined health insurance for other reasons. These records are subject to review and audit by a representative of the state.

C.
Contractor agrees to advise all employees of the availability of State publicly financed health care coverage programs by providing each employee with, as a minimum, the following web site link to additional information: http://insurenewmexico.state.nm.us/.

46.
Applicable Law
The laws of the State of New Mexico shall govern this Agreement, without giving effect to its choice of law provisions. Venue shall be proper only in a New Mexico court of competent jurisdiction in accordance with NMSA 1978, § 38-3-1 (G). By execution of this Agreement, Contractor acknowledges and agrees to the jurisdiction of the courts of the State of New Mexico over any and all lawsuits arising under or out of any term of this Agreement.

47.
Limitation of Liability
The Contractor's liability to the agency, or any procuring agency, for any cause whatsoever shall be limited to the purchase price paid to the Contractor for the products and services that are the subject of the agency's, or the procuring Agency’s, claim. The foregoing limitation does not apply to paragraph 25 of this Agreement or to damages resulting from personal injury caused by the Contractor's negligence.

48.
Arbitration
Any controversy or claim arising between the parties shall be settled by arbitration pursuant to NMSA 1978 § 44-7A-1 et seq.
49.
Incorporation by Reference and Precedence
If this Agreement has been procured pursuant to a request for proposals, this Agreement is derived from (1) the request for proposal, (including any written clarifications to the request for proposals and any agency response to questions); (2) the Contractor’s best and final offer; and (3) the Contractor’s response to the request for proposals.

In the event of a dispute under this Agreement, applicable documents will be referred to for the purpose of clarification or for additional detail in the following order of precedence: (1) amendments to the Agreement in reverse chronological order; (2) the Agreement, including the scope of work and all terms and conditions thereof; (3) the request for proposals, including attachments thereto and written responses to questions and written clarifications; (4) the Contractor’s best and final offer if such has been made and accepted by the SPA or agency or entity; and (5) the Contractor’s response to the request for proposals.

50.
Workers’ Compensation
The Contractor agrees to comply with state laws and rules applicable to workers’ compensation benefits for its employees. If the Contractor fails to comply with the Workers’ Compensation Act and applicable rules when required to do so, this Agreement may be terminated by the agency.

51.
Inspection

If this contract is for the purchase of tangible personal property (goods), final inspection and acceptance shall be made at Destination.  Tangible personal property rejected at Destination for non-conformance to specifications shall be removed at Contractor’s risk and expense promptly after notice of rejection and shall not be allowable as billable items for payment.

52.
Inspection of Services

If this contract is for the purchase of services, the following terms shall apply.

A. Services, as used in this Article, include services performed, workmanship, and material furnished or utilized in the performance of services.

B. The Contractor shall provide and maintain an inspection system acceptable to the Agency covering the services under this Agreement.  Complete records of all inspection work performed by the Contractor shall be maintained and made available to the Agency to this Agreement during the term of performance of this Agreement and for as long thereafter as the Agreement requires.

C. The Agency has the right to inspect and test all services contemplated under this Agreement to the extent practicable at all times and places during the term of the Agreement. The Agency shall perform inspections and tests in a manner that will not unduly delay or interfere with Contractor’s performance.

D. If the Agency performs inspections or tests on the premises of the Contractor or a subcontractor, the Contractor shall furnish, and shall require subcontractors to furnish, at no increase in contract price, all reasonable facilities and assistance for the safe and convenient performance of such inspections or tests.

E. If any part of the services do not conform with the requirements of this Agreement, the Agency may require the Contractor to re-perform the services in conformity with the requirements of this Agreement at no increase in contract amount. When the defects in services cannot be corrected by re-performance, the Agency may:

(1) require the Contractor to take necessary action(s) to ensure that future performance conforms to the requirements of this Agreement; and 

(2) reduce the contract price to reflect the reduced value of the services performed.

F. If the Contractor fails to promptly re-perform the services or to take the necessary action(s) to ensure future performance in conformity with the requirements of this Agreement, the Agency may:

(1) by contract or otherwise, perform the services and charge to the Contractor any cost incurred by the Agency or other party to this Agreement that is directly related to the performance of such service; or 

(2) terminate the contract for default.

53.
Insurance

If the services contemplated under this Agreement will be performed on Agency’s property, Contractor shall maintain in force during the entire term of this Agreement, the following insurance coverage(s), naming the Eastern New Mexico or other party to this Agreement as additional insured.  Reference RFP 271 “Beverage Vending Service” and mail to ENMU-Purchasing Department, 1500 S. Ave K, Portales, Station 50, NM 88130.

A. Workers Compensation (including accident and disease coverage) at the statutory limit. Employers liability: $100,000.

B. Comprehensive general liability (including endorsements providing broad form property damage, personal injury coverage and contractual assumption of liability for all liability the Contractor has assumed under this contract). Limits shall not be less than the following:


a. Bodily injury: $1,000,000 per person /$1,000,000 per occurrence.

b. Property damage or combined single limit coverage: $1,000,000.

c. Automobile liability (including non-owned automobile coverage): $1,000,000. 

d. Umbrella: $1,000,000.

C. Contractor shall maintain the above insurance for the term of this Agreement and provide for 30 days cancellation notice on any Certificate of Insurance form furnished by Contractor.  Such certificate shall also specifically state the coverage provided under the policy is primary over any other valid and collectible insurance and provide a waiver of subrogation.           

54.
Impracticality of Performance
A party shall be excused from performance under this Agreement for any period that the party is prevented from performing as a result of an act of God, strike, war, civil disturbance, epidemic, or court order, provided that the party has prudently and promptly acted to take any and all steps that are within the party's control to ensure performance.  Subject to this provision, such non-performance shall not be deemed a default or a ground for termination.

55.
Invalid Term or Condition
If any term or condition of this Agreement shall be held invalid or unenforceable, the remainder of this Agreement shall not be affected and shall be valid and enforceable.

56.
Enforcement of Agreement
A party's failure to require strict performance of any provision of this Agreement shall not waive or diminish that party's right thereafter to demand strict compliance with that or any other provision.  No waiver by a party of any of its rights under this Agreement shall be effective unless express and in writing, and no effective waiver by a party of any of its rights shall be effective to waive any other rights.

57.
Patent, Copyright and Trade Secret Indemnification
A.
The Contractor shall defend, at its own expense, the state and its agencies against any claim that any product or service provided under this Agreement infringes any patent, copyright to trademark in the United States or Puerto Rico, and shall pay all costs, damages and attorneys’ fees that a court finally awards as a result of any such claim.  In addition, if any third party obtains a judgment against the agency based upon Contractor’s trade secret infringement relating to any product or services provided under this Agreement, the Contractor agrees to reimburse the state for all costs, attorneys’ fees and amount of the judgment.  To qualify for such defense and or payment, the agency shall:  

i.
give the Contractor prompt written notice within 48 hours of any claim; 

ii.
allow the Contractor to control the defense of settlement of the claim; and 

iii.
cooperate with the Contractor in a reasonable way to facilitate the defense or settlement of the claim.

B. If any product or service becomes, or in the Contractor’s opinion is likely to become the subject of a claim of infringement, the Contractor shall at its option and expense:

i.
provide the agency the right to continue using the product or service and fully indemnify the agency against all claims that may arise out of the agency’s use of the product or service;

ii.
replace or modify the product or service so that it becomes non-infringing; or,

iii.
accept the return of the product or service and refund an amount equal to the value of the returned product or service, less the unpaid portion of the purchase price and any other amounts, which are due to the Contractor.  The Contractor’s obligation will be void as to any product or service modified by the agency to the extent such modification is the cause of the claim. 

58.
Survival

The Agreement paragraphs titled “Patent, Copyright, Trademark, and Trade Secret Indemnification; Indemnification; and Limit of Liability” shall survive the expiration of this Agreement. Software licenses, leases, maintenance and any other unexpired Agreements that were entered into under the terms and conditions of this Agreement shall survive this Agreement

59.
Disclosure Regarding Responsibility

A. Any prospective Contractor and any of its Principals who enter into a contract greater

than sixty thousand dollars ($60,000.00) with any state agency or local public body for professional services, tangible personal property, services or construction agrees to disclose whether the Contractor, or any principal of the Contractor’s company:

1. is presently debarred, suspended, proposed for debarment, or declared ineligible for award of contract by any federal entity, state agency or local public body;
2. has within a three-year period preceding this offer, been convicted in a criminal matter or had a civil judgment rendered against them for: 

a     he commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (federal, state or local) contract or subcontract; 

b. violation of Federal or state antitrust statutes related to the submission of offers; or

c. the commission in any federal or state jurisdiction of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violation of Federal criminal tax law, or receiving stolen property;
3.   is presently indicted for, or otherwise criminally or civilly charged by any (federal state or local) government entity with the commission of any of the offenses enumerated in paragraph B of this disclosure;

4.   has, preceding this offer, been notified of any delinquent Federal or state taxes in an amount that exceeds $3,000.00 of which the liability remains unsatisfied. Taxes are considered delinquent if the following criteria apply.

a. The tax liability is finally determined.  The liability is finally determined if it has been assessed.  A liability is not finally determined if there is a pending administrative or judicial challenge.  In the case of a judicial challenge of the liability, the liability is not finally determined until all judicial appeal rights have been exhausted.

b. The taxpayer is delinquent in making payment.  A taxpayer is delinquent if the taxpayer has failed to pay the tax liability when full payment was due and required.  A taxpayer is not delinquent in cases where enforced collection action is precluded.

c. Have within a three year period preceding this offer, had one or more contracts terminated for default by any federal or state agency or local public body.)

B. Principal, for the purpose of this disclosure, means an officer, director, owner, partner, or a person having primary management or supervisory responsibilities within a business entity or related entities.

C. The Contractor shall provide immediate written notice to this Agreement if, at any time during the term of this Agreement, the Contractor learns that the Contractor’s disclosure was at any time erroneous or became erroneous by reason of changed circumstances.

D. A disclosure that any of the items in this requirement exist will not necessarily result in termination of this Agreement.  However, the disclosure will be considered in the determination of the Contractor’s responsibility and ability to perform under this Agreement.  Failure of the Contractor to furnish a disclosure or provide additional information as requested will be grounds for immediate termination of this Agreement pursuant to the conditions set forth in Paragraph 7 of this Agreement.

E. Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render, in good faith, the disclosure required by this document.  The knowledge and information of a Contractor is not required to exceed that which is the normally possessed by a prudent person in the ordinary course of business dealings.

F. The disclosure requirement provided is a material representation of fact upon which reliance was placed when making an award and is a continuing material representation of the facts during the term of this Agreement.   If during the performance of the contract, the Contractor is indicted for or otherwise criminally or civilly charged by any government entity (federal, state or local) with commission of any offenses named in this document the Contractor must provide immediate written notice to the Agency’s Purchasing Agent to this Agreement.  If it is later determined that the Contractor knowingly rendered an erroneous disclosure, in addition to other remedies available to the Government, the Agency’s Purchasing Agent or Central Purchasing Officer may terminate the involved contract for cause.  Still further the Agency’s Purchasing Agent or Central Purchasing Officer may suspend or debar the Contractor from eligibility for future solicitations until such time as the matter is resolved to the satisfaction of the Agency’s Purchasing Agent or Central Purchasing Officer. 
60.
Suspension, Delay or Interruption of Work

The Agency may, without cause, order the Contractor, in writing, to suspend, delay or interrupt the work in whole or in part for such period of time as the Agency to this Agreement may determine. The contract sum and contract time shall be adjusted for increases in cost and/or time associated with Contractor’s compliance therewith.   Upon receipt of such notice, Contractor shall leave the jobsite and any equipment in a safe condition prior to departing.  Contractor must assert rights to additional compensation within thirty (30) days after suspension of work is lifted and return to work is authorized. Any compensation requested for which entitlement is granted and the contract sum adjusted, shall have profit included (for work completed) and for cost only (not profit) for Contractor costs incurred directly tied to the suspension itself and not otherwise covered by Contract remedy. Any change in Total Compensation must be reflected in an Amendment executed pursuant to Section 8 of this Agreement.
61.
License.
Subject to all the terms and conditions hereof, the Agency hereby grants to Contractor a license right to use and occupy the Premises for the purpose herein provided. Contractor accepts the Premises "AS IS" based upon its own inspection and investigation, and without any reliance or warranty of the Agency. 
62.   Use. Contractor shall occupy and use the Premises only for the purpose of operating a vending service in accordance with the terms and conditions of this Agreement and for no other purpose. Contractor shall not use or allow the Premises to be used for any unlawful purpose. Contractor shall not commit or allow to be committed any waste or nuisance on the Premises. Contractor shall not overload the floors or structure of the building in which the Premises is located, or subject the Premises to any use that would damage the Premises or raise or violate any insurance coverage maintained by the Agency. Contractor shall have access to and use of the facilities. Contractor shall exercise prudent control over the facilities to minimize wear and tear on building and fixtures. Repairs necessitated from misuse by Contractor shall be paid by Contractor. 
63.   Alterations.   No alteration shall be made to Agency's owned, leased, or controlled buildings or fixtures, or to utility services, by Contractor without the prior written consent of Physical Facilities Management, who reserves the right to approve or disapprove the alterations. Any and all such approved alterations shall be constructed with diligence, in a safe and good and workmanlike manner, and in compliance with all applicable Agency guidelines, governmental statutes, laws, ordinances and regulations. Machines shall not be secured to the premises without the express written approval of the Agency Representative.
64.    Maintenance and Repairs. All maintenance to the premises which are owned, leased or controlled by the Agency shall be provided by the Agency. All maintenance to equipment which is the property of Contractor shall be provided by Contractor. 

65.    Condition of Premise upon Termination. At the termination of this Agreement, Contractor shall surrender the premises in as good condition as said premises was at the commencement of the Agreement, reasonable wear and tear and acts of God excepted.
66.    Delivery.  All delivery to various vending locations must be by way of the regular campus streets and service roads. No motor vehicles may be driven on the malls or walkways without prior approval of the Agency.
67.    Notification.
Either party may give written notice to the other party in accordance with the terms of this Paragraph 45.  Any written notice required or permitted to be given hereunder shall be deemed to have been given on the date of delivery if delivered by personal service or hand delivery or three (3) business days after being mailed.


To Agency:

Eastern New Mexico University


Office Address:

1500 S Ave K, Station 50, Portales NM 88130


Telephone:

575.562.2425       Fax:  575.562.2426


Email:


purchasing.department@enmu.edu


To Contractor:
 
INSERT COMPANY NAME

Office Address:

INSERT ADDRESS

Telephone:

INSERT PHONE ext. #### 


Email:


INSERT EMAIL




Either party may change its representative or address above by written notice to the other in accordance with the terms of this Paragraph 44.  The carrier for mail delivery and notices shall be the agent of the sender.

68.
Succession

This Agreement shall extend to and be binding upon the successors and assigns of the parties.

69.
Headings

Any and all headings herein are inserted only for convenience and ease of reference and are not to be considered in the construction or interpretation of any provision of this Agreement.  Numbered or lettered provisions, sections and subsections contained herein, refer only to provisions, sections and subsections of this Agreement unless otherwise expressly stated.
IN WITNESS WHEREOF, the parties have executed this Agreement as of the date of execution by:

EASTERN NEW MEXICO UNIVERSITY
                INSERT COMPANY NAME
BY:____________________________
                BY:_____________________________

TITLE: Scott Smart, 



  TITLE:   

 Vice President of Business Affairs, CFO

   Insert Title
BY:____________________________

TITLE: Dr. Jeff Long

Dean of Student Affairs.

BY:___________________________

  BY:____________________________

TITLE: Dr. Greg Waggoner


  TITLE: Scott Davis
Athletic Director.




  Director of Purchasing, CPO.
The records of the Taxation and Revenue Department reflect that the Contractor is registered with the Taxation and Revenue Department of the State of New Mexico to pay gross receipts and compensating taxes.

TAXATION AND REVENUE DEPARTMENT

ID NO.: (______________________)

BY:    _________________________

DATE:  _________________________

This Agreement has been approved by: 

_______________________________

ENMU Purchasing, Chief Procurement Officer


ATTACHMENT A:  ACCOUNT HISTORY
Concession Stand Sales

· Velocity Report – See Attachment B

· Number of Vending Machines – approximately 17 Locations
· University Concessions – 150 to 175 Cases of Bottled Product

230-250 Pre-Mix boxes.

ATTACHMENT B:  VENDING MACHINE VOLUMES
Annualized Approximately – 35 to 40 Cases of Bottled Product. (Monthly)  
ATTACHMENT C:  SALES BY AREA
Sodexo Cafeteria – mixture of Pre-Mix and Bottled Product.
ATTACHMENT D: LOCATION OF VENDING MACHINES
Physical Plant


Arts and Anthropology


College of Business
Eddie Hall


Business Building


Lea Hall

Roosevelt Hall


SAS Building



Administration Building

Science, Physics


Communications Building

Music Building

Curry Hall


Greyhound Arena


Campus Union Building

Bernalillo Hall Basement

Golden Student Success Building
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